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APPELLATE CRIMINAL-—FULL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice
Sadasiva Ayyar and Mr. Justice Coutts Trotter.
PALANI GOUNDAN (APppELLANT),

.
EMPEROR (Rrsponpent).*

Penal Code, Indian (Act XLV of 1860), 24, 209 and 300— Grisvous hurt causing

uwnconscionsn eas— Ianging an unconscious person believing him to b dead to

screen an offence of gréevous hwrt—Death in consequence, whether culpable
homicide,

Where an accvsed struck his wife a blow on her head with a plonghsbare
which, thonegh vot shown to be a blow likely to eause death, did in fact rondex
her unconscious and, believing her to bo doad, in oxrder to lay the foundabion of
o false defencoe of suicide by hanging, thoe nceused hanged her on a boam by 2
rope and thereby cnused her death by strangulation

Ield by the Full Beneh, that the accused was not guilty of cither mnurder
or eulpable homicide not amounting o murder,

The Imperor v, Dalu Sardar (1014) 18 C.W.N, 1279, followed.

Criminan Arpran by the prisoner and Trial referred to the High
Court for confirmation of the conviction and sentence of death
passed on the accused by the Sessions Court of Coimbatore in
Caso No. L9 of 1018, ‘

The facts are given in the first paragraph of the Opinion of
the Tull Bench.

The Criminal Appeal came on for hearing in the first
instance before Sapasiva Avvar and Narier, JJ., who made the
following '

Orper 0y Rerzreyce To A Furn Brwxow.

1919,
Mebruary,

L84 and 286,

Mareh, 17,
and

Narier, J.—The acensed has heen convicted of the murder Naeres,T.

of his wife. The evidence shows that on Wednesday, the 28rd

of October 1918, at about four or five naligais hefore sunset she -

was seen by prosecution witness No, 6 weeping and she said that '
her husband had beaten her. The witness told her go home,
promised to send for her father and then went to the father
himself who lived in another hamlet of the same village, a mile
away, & little before sunset and told him of the ocomrrence.
After sunset the father, prosecution witness No. 2, sent his son,
prosecution witness No. 8, and his son-in-law, prosecution witness

* Oriminal Appesl No, 83 of 1919 and Reforred Trisl No, 2 of 1819,
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No. 4, to the house where his daughtor was living, Their
evidence is that they arvived at the house at four or five naligais
after sanset and that just outside the door they found the mother
and the brother of the aceused in the vasal and that the mother
wae remnonstrating with her son isside saying ““do nof beat a
woman.”’  According to their evidence they did vnot hear any
cries inside the house ab that time. After they waitod a few
minutes the accused opened tho door and came out. They say
they went inside and found Iiamayee lying dead om the floor
with a ploucbshare Jying wmear her. They say they at once
went and told Rasa Goundan, who lives two doors oft from the
acensed’s house, to go and call their father, prosecution witness
No. 2. Rasa Goundan, prosecution witness No. b, says that he
went and informed progecution witness No. 2 who at once came
and found his daughter lying dead at about 10 or 11 o’clock
in the night. Drosecation witness No. 2 says that ho taxed the
accused with the murder of his daughter and the accused said
she hanged herself. DProsecution witness No. 2 further says
that he went to the monigar and reported, bnt tho monigar was
busy with a procession and only promised to report. He
thought that the monigar was endeavouring to hush the matter
up, 80 he weut to report the matter to tho police himself at Kodu-
mudi, three or four miles away, and laid a complaint, 'This
complaint was recorded at 9-1& am. the next morning. That
the monigar was endeavouring to hush the matter up, thera can
be no doubt, for it is clear that he sent no report to the police
whatsoever as was his duty to do. The accused told a story to
the effect that he come back early in the evening to got his
meals and found his wife hanging with a rope tied to the roof
and he calls two witnesses who say that the accused came and
told them thabt his wife wonld not let him in and they went in
with him and found his wife banging from a beam, I do not
think there can be any doubt that the deccased was banged, but
the evidence of the two defence witnesses is so discrepant
that it is impossible to believe their version of the ocourrence.
The medical evidence shows that the woman had received a

sovere blow on the side of her head which would probably have

x ndere& her unconscious, and it also shows that she died of
‘ ngnla’mon which may have been the effect of banging. That
nhe:hanged herself is impoasible because, as pointed out by the
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Medical Officer, the blow on the head must have produced
unconsciousness and therefore she could not hang herself, Tam
satisfied on the evidence of the following facts : that the accused
struck bis wife a violent blow on the head with the ploughshare
which rendered her uncenscions, that it is nobt shown that the
blow was likely to cause denth and I am also satisfied that the
accused hanged his wife very soon afterwards under the impres-
sion that she was already dead intending to create false evidence
a9 to the caunse of the death and to conceal hisown crime. The
question is whether this is murder.
Section 299 of the Indian Penal Code provides

“ Whoever causes death by doing an act with the intention of
cansing . . . such bodily injury a8 is likely io canse death
. . commits the offence of culpable homicide ™ ;
and section 300, clause (3), provides thab

“1if it is done with the intention of causing bodily injury to
any person and the bodily injury intended to be iaflieled is sufficient
in the ordinary course of nature to cause death,”
then in such cases culpable homicide is murder. Now, the
hanging of a woman who dies from the effect of the hanging is
on the face of it causing bodily injary whick is sufficient in the
ordinary course of nature to cause death and the section only
requires that there should bo homicide, namely the causing of
death, to make this murder. It cannot, I think, be disputed
that the accused intended. to ctvige bodily injury for he interded
to hang and did hang whethor the "body was alive or dead. If
he had stahbed her or shot her intending it to be believed that
she had stabbed or shot herself T cannot see that he would have
done otherwise than intended to cause the wounds which he did
cause. In this case the bodily injury was strangulation by
hanging. It is, however, suggested that there is a necessary
limitation, namely, that the person on wkom the bodily injury is
inflicted must be a person who is to the knowledge of the accused
capable of being killed and that therefore if the accused thinks
that the person is dead already bhe cannot be convicted of

eulpable homicide. One objection to this theory is that it is

not necessary that the person who is killed should be a person to

whom the offender intends to cause the bodily injury and'that -

therefore his knowledge of the condition of the person killed is
nof a neeessary element for convietion for murder. If 4 shoots
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at B with intent to kill B but misses B and kills C, then he has
committed the murder of C although he did not even know
that C was there. This point has been the subject of an express
decision of this Court in a case (The IPublic Prosscutor v.
Maushunooru  Swryanarayenamoorti)(1), where the] accused
atbtempted to poison one person and the poison was taken by
another. Therv is no doubt that such is the law and it seems to
me to follow that the opinion of the person who infliots the
injury as to the condition of the porson who actually sulfers
the injury is immaterial. There is a gereral exception in the
Penal Code which saves persons acting innocently, viz., section
79. Ro the burying of a person wrongly believed to be dead
would be protected from the scope of section 299.

The Public Prosecutor, therefure, suggested that the proper
limitation will be found by introducing the word ¢unlawfully’,
That would perbaps leave one class of persons unprotected as in
the following instance, Supposo that in this ease the accused,
having struck his wife a blow on the head that made her
unconscious and believing her to Do doad, had gone bo his
relatives and told them of the ocenrrence and they having sent
him away themselves hanged the body of the woman believing
her to be dead for the purpose of cencealing his cvime. They
would boe undoabtedly acting unlawfally, for thoy would be
guilty of an offence under section 201, namely, cansing evidence
of the commission of an offence to disappear with the intention
of sereening the offender from legal punishment, and yet it
seems a strong proposition to say that they have committed
murder. Of course the pogition of the accused in this case is
far worse, for ho has committed the offence of grievons hurt;
and speaking for myself I see no reason why he should not have
to bear the consequences of his subsequent aect in killing the
woman, Still it docs appear that there should he some limita~
tion of the strict words of the section and the difficulty is to say
what that limitation is to be.

The protection would seem to be found in English Law by
the application of the doctrine of mens rea though this might
again be affected by the doctrine of malice in law which makes
the killing in the course of a felony homicide. This dootrine of

(1) (1912) 11 M LT, 127,
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mens rex, though extremely difficult of definition, oporntes to
protect persons who have no wrongful intention or other blame-
worthy condition of mind. To what extent it would operate to
protect persons who know that they were committing a criminal
offence, namely concealment of murder, is a question which I do
not propose to consider though the decision in The Queen v,
Prince(1) referred to by the Public Prosecutor would scem to
apply the mens rea to a person who intended to do an unlawful
act but not the unlawful act which he in fact did. "This is in
fact the argument of the Public Prosecutor who asks us to
apply this doctrine. I do not think, however, that it arises for
oonsideration,

- Mr, Mayne is quite clear that under the Penal Code the
maxin is wholly out of place. Io says that every offenco is
defined and the definition states not only what the accused must
have done but his state of mind in regard to his act when he
was doing it. The whole of his discussion in sections 8, 9 and
10 on mens rea and knowledge is worthy of very close considera-
tion and he seems to be quite clear that all the protections found
in the English Criminal Law are reproduced in the Chapter of
General Exceptions in the Penal Code. Sections 79, 80 and 81
would seem to cover all cases where & person is not acting with
s criminal intent. Now, it seems to me that the particular
clauses in sections 299 and 800 which we have to interpret do
create what I'am tempted to call constructive murder. The firat
clause of seotion 299 requires the intention of causing death ;
the third clause requires a knowledge that he is likely by such
act to cause death. In the same way the first clause of section
800 requires an intention to cause death; the second clause
requires an intention to cause suoh bodily injury as the offender
knows to be likely to cause death ; and the fourth clause requires
the knowledge that the act is so imminently dangerous that it
must, in all probability, cause death or is likely to ‘cause death
wnel the act is committed without any excuse for incurring the
risk. In all these we have intention, knowledge and recklessness
directed towards the oausing of death., On the other haund, in

the second clause to section 299 the intention is directed towards

the bodily injury and in the third clause to section 300 the

(1) (1875) L.R., 2, Crown Caxes Reserved, 154,
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intention is the same. What makes the offence murder is that
the bodily injury should in fact be likely to canse death ontirely
apart from futention or knowledge. The logislature has thought
fit to make the offeuce marder without proof of intention or
knowledge directol towards death on the principle, of coarse,
that a person must be deemed to intend the natural result of the
injary which he inflicts ; that is bo say, if ho inflicts au injury
which is likely to cause death and that person dies, he mush
take the consequences of his action. Bub the intention providod
for is confined to the bodily injury and not to the death. That
is the liw which we have to apply, and unless a person can be
protected by one of the general exceptions, I cannot see for
myself how he is to eseape from the language of the section.
Apurt from the actnal offouce of concealing a murder, it is the
grossest violation of natural rights to stab, shoot or hang a
person without absolute knowledge that that person is dead
unless of course it is done innocently, and I sec no reason why
the offender shouli not suffer the consequences of his act.

I shall now refer to the cases. The first i3 Gour Gobindo
Thakoor and anuther(l). The facts are very similar. There one
Gonr Gobindo strack the deceased, Dil Mubammad, a blow
which knocked him down and then he and others without
inquiry as to whather he was dead or not, in haste hung him np
to a tree so as to make it appear that he committed suicide,
The accusel were all convicted of hurt, but the High Court
quashed the proecediags and directed the accused to be re-tried
on charges of murder, culpable homicide not amouuting to
marder and hart.  Mr. Justice Seron-Kare says :

* If however, the decensod was not actually killed by the blow,
but was killed by the snspension, then Gour Gobindo himself, and
also all the other Thakoors who took part in hanging him up to
the tree, would be clearly liable to a obarge of culpable homivide
amonutinyg to murder ; for, without having ascertained that he was
actnally dead, and under the impression that he was only stunned,
they must have done the act with the intention of cansing death,
ov bodily iujury likely to canse death, and without the excoptions
provided by the law, or they might bave been committed for

+ culpable homicide not amounting to murder.”

(1) (3886) 6 W, (Or. B) BS.
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Mr. Justice NormaN says:

“ Snppose, secondly, that the Thakoors had no inteution of
killing the deceased, but, finding him insensible, without enquiry
whether he was dead or alive, or giving him time to recover, under
an impression that he was dead, hung him to the tree, and thereby
killed bim. It appears to me that they might all have been put
on their trial, under section 304, for eulpable homicide not amounnt-
ing to murder, I think a jury might fairly presume against them
that they must have known that they were Lkely by that act to
cavse death.”

The difficelty in this case is that the learned Judges did
not wish to decide the cnse, and therefore their language is
hypothetical. Mr. Justice NorMAX says that a jury might fairly
presume knowledge that they were likely to cause death, hereby
introducing a limitation which is not to be found in the clauses
we have under consideration. Certainly Swron-Karg, J., thinks
the offence to be enlpable homicide.

The next case is Quesn- Fmpress v. Xhandu(1l)., In that case
it was found that the acoused struck the dceased three blows
on the head with a stick with the intention of killing him. The
accused, believing him to be dead, set fire to the hut in which
he was lying with a view to remove all evidence of the erima,
The medical evidence showed that the blows were not likely to
cause death and did not cause death and that death was really
caused by injuries from burning. Mr. Justice Birpwoor states
the provisions of section 299 and says : -

“ it is not ag if the accused had intended, by setting fire to the
shed, to malke the deceased’s death certain,”

- and therefore acquits him of murder though he convicts him
of an attewmpt to commit murder because of the accused’s own
admission that he intended by the blow to kil 'With great
deference the learned Judge gives no reason for the view he
takes, Mr. Justice Parsoxs took the view that the whole trans-
action, the blow and the buraing, must be treated as one and
that therefore the original intention to cause death applied to
the act of burning which did caunse death. The Chief Justice
disagreed with Mr. Justice PaRsoN8 as to the transaction being
one and without giving any other reagon acquitted. With the
greatest deference to the learned Judges I do mot find any

(1) (1801) I.L.K,, 15 Bom,, 194,
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asgistance from the manner in which they disposed of the case.
Mr. Mayne deals with this case in section 414 of his notes and
is inclined to agree with the dissenting Judge that the intention
ghould be treated as continning wp to the barning.

~ The last case is The Empervr vo Dalu Sardar(l). In that
case, the accused agsaulted his wife by kicking her below the
navel. She fell down and beeamo unconscicns, In order to
create an appearance that the woman had commifted saicide,
he took up the unconscious body and, thinking it o be a dead
body, hung itby a rope. The post-mortem exammation showed
that death was due to hanging. The Court, I think, assumed
that at the time he struck her he was not intending to cause
death, and, I think, we may also take it that the injury was
not in fact likely to cause death. The learned Judges say that
as he thought it to be a dead body he could not have intended
to kill her if he thought that the woman was dead and seem to
agrame that the intention to cause death is a necessary element
in the offenco of murder. With very great deference to the
learned Judges they seem 6o have ignored the language of
seotions 299 and 300 avd accordingly I can find no assistance
from this case. That being the state of the authorities, it seems
to me to be advisable to get a definite pronouncement from this
Court and I would therefore refer to a Full Bench the question
whether on the faocts found by us in this case the offencoe of
murder has been committed.

Sapasiva Avvar, J.—I agree in referring the question to a
Full Bench as proposed by my learned brother.: I shall how-
ever give my own opinion shortly on the matter referred. I do
nob think that the case of The Queen v. Prince(2) relied on
strongly by Mr. Osborne has much relevancy in the considera-
tion of the question before us. In that case the decision mainly
depended upon the wording of the Statute 24 & 25 [Viet., c.
100, 8. 55, which made the taking unlawfully of an nnmarried
girl, being under the age of 10 years, ont of the possession of
the father a misdemeanour. Tho majority held in that case
that there was no lawful excuse for taking her away, and the
acoused’s ignorance of her age did not make it nob unlawful.

(1) (1914) 18 C.W,N , 1279,
(2) (1875) LiR., 2, Ovown Comes Reserved, 164,
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We have simply to construe the definition of enlpable homicide
in section 299. The intention ¢ to cause such bodily injury as
is likely to cause death” cannot, in my opinion, mean anything
except “ bodily injury ”* to a living human body. If this is notso,
then, according ito the striet letter of the definition, %he relatives
who burn the body of a man believing it to be dead would be
guilty of culpable homicide; I may even say that it is remark-
able that the words “ of a human being ” are not added in the
body of the definition after ¢death’ and, as the definition
stands, the causing of the death of anything with intention will
~ be cnlpable homicide, which of course is & contradiction in terms.
I think after the words “bodily injury ” the following words
must be understood, namely, “to some living human body or
other” [it need not be a particular person’s body according to
llustration (a) and it may even be the body of another living
person than the one intended actually that received the injury].
The case of The Emperor v. Dalu Sardar(l} is almost exactly a
~similar cage to the present, Though (as my learned brother
points out) the Judges refer only to the intention to kill and nob
the intention to canse bodily injury likely to cause death, the
two stand clearly on the same footing.

As regards Mr. Osborne’s argument that a person who
does an unlawful act, such as trying to conceal a murder, should
take the consequences of the same if the act done in further-
ance of that unlawful intention results unintentionally in
homicide, I need refer only to illustration (¢)to section 299 which
indicates that the Indian legislature did not wish to import the
artificial rules of the English Law of felony iuto the [ndian
Criminal Law.

A similar case in  Queen-Hmpress v. Khandu(2) contains
observations by Sarcrawt, (.J.,, and Birowoon, J., that “what
occurred from first to last,cannot be regarded as one oontinnous
act done with the intention of killing the deceased ’ and I agree
with them respectfully. As regards the case, Gour Gobindo
Thakoor(8), no final opinion was expressed, and the fact that the
acoused hastily and recklessly came to the conclusion that the
woman was dead might make him liable for punigshment under

(1) (1914) 18 C., W.N., 1270, (2) (1891) LLR., 16 Bom., 194
(8) (1866) 6 W.R. (Cr.R,), 55.
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section 304-A (caneing death by doing rash or negligent act)
bnt not undsr culyable homicide, sections 300 and 304 having
the same relation to each ofher as section 325 and scction 338
relating fo grievous hurt.

On 118 REFERENCE:

Public Proseentor (I, B Osborne) for the Crown.—On the
facts as now found by the learned Judges who have referred
tho case to the ull Bench, the acts of the accused do not
amonnt either to culpalle homicide or murder. Refuronco waa
made to seetions 299 und 800, Indian Penal Code, and to TVe
Emperor v. Dalu Sardar(l), Queen-Emypress v. Khandu(2) and
Gour Gobindo Thakoor and another v. Emperor(3).

V. B. Ponnusumy dyyangar for the accused was not called
upon,

The OrivtoN of the Full Bench was delivered by

- Warris, C.J—The accused was convicted of murder by the
Sessions Judge of Coimbatore. e appealed to this Court, which
took u difterent view of the facts from that taken by the learned
Sessions Judge and has referred to us the question whother, on
the facts as found by the learned Judges who composed it, the
accused has in law committed the cffonce of murder. Narme, J.,
inclined to the view that he hal: Sapasiva Avyar, J., thought
he had not. Theo facts ns found are these: the accused struck
Lis wife a blow on the head with o plonghshare, which knocked
her sensoless, He believed her to be dead and in order to lay
tho foundation for a false defence of suicide by hanging, which
he afterwards set up, proceeded to bang her on a beam by a
rope. In factthe first blow was not a fatal one and the canso
of death was asphyxiation by hanging which was the act of the
accused.

When the case came before us, Mr. Osborne, the Public
Prosecutor, at onee intimated that he did not propose to contend
that the facts as found by the learned roferring Judges con-
stituted the crime of murder or even culpable Liomicide. Wa
think that he was right in doing so: but as donbts have been
entertained on the subject, we thinlk it proper to state shortly
the gromnds for our opinion. By Koglish Law this would

(1) (1914) 18 O.W.N, 1279, (2) (1801 LL.R,, 15 Bom,, 104,
(8) (1843) 6 W.E., (Cxi R.), 58, ‘
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clearly not be murder hut maﬁ-slaughtcr on the general prin-
ciples of the Common Law. In India every offence is' defined
both as to what muste done and with what intention it must
be done by the section of the Penal Code which createsit a
crime, There are certain general exceptions laid down in
chapter IV, but none of them fits the present case. We must
therefore turn to the defining section 299. Seetion 299 defines
culpable homicide as the act of causing death with one of three
in‘entions :

{a) of causing death,

(b) of causing such bodily injury as is likely to causs
death,

(¢ of doing zomething which the accused knows to be
likely to cause death.

It is not necessary that any intention should exist with
regard to the particular person whose death is caused, as in the
familiar example of a shot aimed at one peison killing another,
or poison intended for one being taken by another, ¢ Causing
death ”’ may be paraphrased as putting an end to human life:
and thus all three intentions must be directed either deliberately
to putting an end to a human life or to some act which to the
knowledge of the accused is likely to eventuate in the putting
an end to human life. The knowledge must have reference to
the pasticular circumstances in which -the accused is placed.
No doubt if a man cuts the head off from a human body, he
does an act which he knows will put an end to life, if % ewists.
But we think that the intention demanded by the section must
stand in some relation to a person who either is alive, or who is
believed by the accused to be alive. If a man kills another by
shooting at what he believes to be a third persom whom he
intends to kill, but which is in fact the stump of a tree, it is
clear that be would be guilty of culpable homicide. This is
because- though he had no criminal intention towards any humazn
being actually in existence, he had such an intention towards
what he believed to be a living human being. The conclusion
is irresistible that the intention of the accused must be judged
not in the light of the actual circumstances, but in the light of
what he supposed to be the circumstances. It follows that a
man is not guilty of culpable homicide if his intention was
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Paramt  direcled only to what he believed to bo a lifeless body. Com-
GO?D”N plications may arise when it is arguablo thab the two acts of the
‘Ewemror.  gccused should be treated as being veally one transaction agin

VVAL:I-S; 0.3, Queen-FEmpress v. Khandie(1) or when the fucts sugmest a donbt
whether there may not be imputed to tho accused a reckloss
indifference and ignorance as to whether the body he handled
wag alive or dead, as in Gour Gebindo’s caxe(2). The facts as
found here eliminato both these possibilities, and arve practically
the same as those found in The Bmperor v, Dalu Sardar(3). We
agree with the decision of the learned Judges in that caso and
with clear intimation of opinion by Seremane, C.J., in Queen-
Erapress v, Khandu(1).

Though in our opinion, on the facts as found, the accusod
cannot he convicted cither of murder or eulpable homicide, he
can of conrse be punished both for his original assault on lis
wife and for his attompt to create false evidence by hanging
her. These, however, are matters for the consideration and
determination of the referring Bench.

[When the casc came on agnin for hearing before the Divi-
sion Bench, their Lordships convicted the acensed of prievous
hurt under section 326, Indian Ponal Code.~—Iid.]

N.R,

APPELLATE CRIMINAL.

Before Mr. Justice Sadasiva Ayyar and Mr, Justice Napier.

. 1918, KAMATCHINATHA PILLAT (Accussb), APvELLANT,
oveinber
11, and 1919, v,
Jennary, 7.
- ——— EMPEROR.*

Benal Code, Indian (det XLV of LBG0)=—Forgery, ace. 404~~Document mads fo
sorden a previous offence, whether mude frandulontly.

An attalkshi mado by a procese-sorver with false signatures in order to defrand
& District Munsif into excusing hig delay in returning procoss: s and his absenpe
from daty is made fraudulently and is & forged document within scotion 404 of
the Indian Penal Codo.

e A L s e w4 B v et 0 s

(1) (1891) LLE., § Bom., 194, (2) (L8068) 6 W.B. (Or.R.), &6,
‘ ‘ (8) (1014) 18 O W.N., 1279
* Criminal Appeal No, 707 of 1018,



