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holder got the decree transferred to it for execution. The sygygara-
order of the Kovilpatti District Munsif rejecting the execution “MIE“K
petition was therefore right. Sivanu

In the concluding portion of his judgment the District Judge Moparr.
directs that his order allowing execution should operate as a AYINGJ.
transfor of the decree to the Kovilpatti Court’s file: but in so
doing he appears to have overlooked the fact that at the date
of hig order an application for execution would apparently have
been time-barred unless petitioner could claim the benefit of
section 14 of the Indian Limitation Act—a point which has not
been considered. No transfer order should be made so as to
evade the provisions of the Limitation Act or to validate an
invalid application.

The Distriet Judge’s order must be set aside and that of the
Distriot Munsif restored with costs to the appellant throughout,

K.R.

APPELLATE CIVIL.

Before Mr. Justics Abdur Rahim and Mr. Justice Oldfield.

VENKATACHALAPATHY AYYAR AND ANOTHER

(PLAINTIFFS), APPELLANTS, 1918,

November,
19, 20 and 27.

v. emmin Pt

THAVASI SERVAI sxp rwo orrers (Derexpants Nos. 1 10 3),
RegpoNDENTS*

Uivil Procedure Code (Act ¥V of 1908), O. XXXIV, rr. 2 and 4, and appendiz D,
forms 4, 77, 8 and 9—Morigage suit—Dacree for sale—Default of payment—
Bubsequent interest after date fived im decrea—Right of morigagee~—~Subsequent
intgrost, whether payable on aggregate swm of principal, interest amd costs
—Rate of $nterest—Discretion of Court —Hortgage bomd—Stipulation for
enhenced interest after defanlt at twelve per cent, whether penal.

1n o decree for sale on s mortgage, the deoree-holder is, on default of pay,
ment by the mortgagor on the dute fixed in the decree, entitled to subsaquent
interest on the aggregate anmount of principal, interest and cosis declared or .
found to be payable on that date ; and such further interest should ordinsrily be
at the rate of six per cent per annuw, but the Court has s discretion in the
matter,

® Appeal No. 409 of 1817,
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Sunder Koer v, Rai Sham Krishen, (1907) LI.R., 84 Calo,, 150 (P.C.), and
Suhbaraya Raruthamindae Nuinor v, Ponnusomi Nodaw, (1893) 1.L.R,, 21 Mad,,
364, reforred to.

Where in a mertgpage-bond there was » stipulation to pay eunhannsed interest
at twelve per cent on principal and interest in defanlt of payment of the prinoipal
with interest at nine par cent on a day fixed therein, and where it appeared that
the debts to discharge which the mortgage was executed carried interemt ot
twelve per eent and more:

Held, that the stipulation for such enhanced intercat was not penal and
cotld be enforced,

Arpral against the decree of V. Duannarant Piriat, the Sobordi-
nate Judge of Madura, in Original Suit No. 11 of 1917,

The plaiutiff sued on a mortgage-bond, dated 24th March
1910, executed by the first defendant to recover the amount due
thereon and obtained a preliminary decree for sale. The mort-
gage bond provided for payment of the principal amount
together with interest thereon at mine per cent per annum within
a year from the date of the bond, and further provided as
follows :

“TIn default to pay in the stipulated time as mentioned herein
you ghall add the iuterest accrued up to the date of default to the
principal and you shall charge for the total amount interost at one

rupee per cent per mensem and realize the principal and interest
whenecver you require, ete.”

The Subordinate Judge, who tried the suit, passed a prelimi-
nary decree for sale, directing payment of the decree amount
within six months from the date of the decree and declaring
that the mortgagors should pay the principal amount of the bond,
the interest due thereon abt 9 per cent on the principal for
one year and further interest at 10% per cent from the end of
the first year of the bond till the date fixed in the decree for
payment on the principal amount and on the interest for the
first year of the bond, and also awarding costs and subsequent

~ interest at 6 per cent on priucipal and costs only but not on

interest which had acerued due from the date of defanlt till date
fixed in the decree for payment and whieh had been included in
the aggregate sum directed to be paid o tho date fixed in the
decree. The lower Court also reduced the rate of interest after
date of default in the bond from 12 per cent to 10} per cent per
annum. The mortgagees preferred an appeal to the High Court
claiming, inter alia, that they are entitled to subsequent intereat
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on the full aggregate amount of principal, inferesi and costs

VENRATA-
ALAPATHY

which was declared to be payable by the decree on the date fixed AT

for payment, and also that they were entitled to the full rate of
interest at 12 per cent per annum on the principal and interest
after the time fixed in the bond and not at the reduced rate of
10} per cent. The defendants pleaded that the mortgagoees were
not entitled to snbsequent interest on any but the prinecipal
amount, and also that the enhanced rate of interest at 12 per cent
was penal and unenforceable.

K. 8. Jayarama Ayyar for appellants.

M. 0. Parthasarathi dyyangar and M, O. Thirumala 4 chariyar
for respondents.

Awpor Rawiy, J.—I do not think the Subordinate Judge was
right in treating the provision for payment of interest at 12 per
cent, in defuult of payment on the date fixed in the mortgege
bond, as penal. The original rate fixed no doubt is 9 per ceut,
But it is to be borne in mind that the debts to discharge which
this mortgage was executed carried interest at 12 per cent and
more, It conld not therefore be said that the mortgagees were
not justified in stipulating for payment of a higler rvate if the
money was not paid as promised.

The second question raised by the appeal is one of some
importance. It is whether in a mortgage decree for sule interest
should be computed on the aggregate amount found to be pay-
able on the date fixed for redemption, that is, consisting of
principal, interest and oosts, or only on the principal if the
ascertained amonnt is not paid and property has to be sold in
consequence. The matter is now governed by Order XXXIV,
rule 4, Civil Procedure Code, which, read along with rule 2,
provides that in case of defanlt the sale proceeds of the property
sold shall be applied in payment of what is declared due to the
plaintiff for principal and interest on the mortgage and for costs
of the suit until the date fixed for payment together with subses
quent interest and subsequent costs. This primd facis suggests
that the subsequent interest is payakle oun the aggregate amount
and not on the principal alone, The form appended to this rule,
form No. 4 of appendix D to the first schedule of the Code,
clearly proceeds upon this above interpretation. But in forms
Nos, 7, 8 and 9, which are forms of decrees for sale in cases
where there are more than one mortgage on the propersy,
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provision is made for payment of such subsequent interest and
costs as may be allowed by the Court. 'Ihese forms certainly
suggest that the rate of such subsequent interest is loft to the
digeretion of the Court, and probably also that the Court may in
a proper case refuse to allow any further interest.

Before the present Civil Procedure Code, the subject was dealt
with in the Transfer of Property Act, and the question arose as
to whether the Court had the power to allow interest abt all for
any period subsequent to the date fixed for payment, and as to
the proper rate. The Privy Council held in Sunder Koer v.
Rai Sham Krishen(1) that the Calcutta practice of allowing
such interest at the Court rate, also adopted in this Court in
Subbareye Ravuthaminda Nainar v. Ponnusemi Nadar(2), was
right, contrary to the view of the Allahabad High Court in
Amolak Ram v. Lachmi Narain(8)., Their Lordships at page
161 also observed :

“ They think that the echeme and intention of the Traunsfer of
Property Act was that a general acconnt should be taken ounce for
all, and an aggregate amount be stated in the decree for prineipal,
interest and costs due on o fixed day, and that after the expiration
of that day, if the property should not be redeomoed, the matter
should pass from the domain of contract to thuat of judgment, and
the rights of the mortgagee should thenceforth depend, not on the
contents of his bond, but on the dircetions in tho decrce, It wil]
be cbserved that according to the practice cxplained by tho
Registrar (that is, of the Caleutta High Court), which hns been
followed in this oase, the interest is allowed on the aggregate surm,
and not merely on the principal money, and this is vight, if the
mortgages is treated as a decree-holder or judgment-creditor, bnt
would ve wrong if the right to the interest depended on the terms
of the mortgage bond.”

No doubt this reasoning was intended to prove that the
contract rate was not to be given, but it contains all the same
a clear dictum thab the practice in Calcutta of allowing interest
on the aggregate sum was right.

I have tried to ascertain the practice in the Courts of this
‘Presidency with reference to this matter. It would seem that in
the mufassal Courts the practice cannot be said to be consistend

(1) (1907) LL.R., 84 Oulo, 160 (P.C.).  (2) (1808) L.L.R., 21 Mad., 864,
(3) (1807) LL.R., 10 All,, 174,
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or uniform. When the High Court in its appellate jurisdiction

_passes a mortgnge decree for sale, the practice seems to he
to allow interest at the Court rate of 6 per cent on the aggregate
amount, On the original side, the practice is to provide in the
final order for sale for smch sumbsequent interest and costs as
muy be allowed by the Court, and I anderstand that an applica-
tion for the determination of such interest is generally made ab
the time of confirmation of tho sale. The conclusion that I am
led to is that, in default of redemption by payment on the date
fixed, subsequent interest is to be caleulated both on the prin-
cipal and interest declared or found to be payable on that date,
and such further interest is ordinarily to be caleulated at 6 per
cent, but the Court has a discretion in the matter,

The Bnglish law was also discussed at the bar, and, so far as
I can gather, the practice of the English Courts in a foreclosnure
action is to compute subsequent interest on the aggregate
amount, but in other actions such as by way of administration
shbsequent interest is allowed only on the prineipal amount
apparently out of comsideration for other creditors of the mort-
gagor. This is what is to be deduced {rom Harris v. Harris(l),
Whatton v. Craddok(2), Brewin v. Austin(3), and Elion v,
Curteis(4), DBut in my opinion a question like this has to be
determined with reference to the provisions of the Civil Procedure
Code and the practice of the Courts in this Presidency, if there
is a uniform and well established practice.

There seems to be no special reasons in this case why inter.
est should not have been allowed on the amount found to he
dne on the date fixed and I think that such interest should be
allowed at the rate of 6 per cent.

The decree of the Subordinate Judge will therefore be
modified by allowing interest from the date of defaunlt at 12 per
cent instead of 14 annas per mensem decreed by the Subordinate
Judge, and also by caleulating interest ali the rate of 6 per oent,
on the aggregate amount, that is, principal and interest calcu-
lated ag indicated above and on costs, and not merely on the
amount of principal as decreed by the Subordinate Judge, from

(1) (1760) 3 Atk 721,
(2) (1836) 1 Ko, 267; 5.0., (1830) 48 B.R., 409, _
(8) (18:8) 2 Ko, 211, (4) (1881) 19 Ch.D., 49,
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venears-  the date fixed for paywment, that is 28th February 1918, until
m?ﬁf;ﬁ“ realization. The respondents will pay the appellants the costs

. . ‘
THAVASL of this appeal.

BEAVAL Owuprierp, J.—I agree.

QrprIELY, J. K.R.

APPELLATE CIVIL.
Before Mr. Justice Seshagiri dyyar and Mr, Justice Phillips.

618,  ARUNACHALAM CHETTIAR AND ANoTHRE (PLAINTIFFS),

November,
20 and 27, A PPELLANTS,

v.

NARAYANAN CHETTIAR axp rorrn oruers (DEFENDANTS),
Rusroxpenys.*
Paper Currency Act, Indian (II of 1010), sec. 26 (proviso)— Hundi payalle to

baarer, validity of—Bons fide customer drawing hunds on o bank without
money to his credit, effect of.

Where a hundi though drawn in favour of a spocified porsan is mado payable
to bearer, it is void as boing obnoxious to sootion £6 of tho Indinn Papor’
Currancy Act (11 of 1910) unless tho hundi comes within tho proviso to the
secbion,

The ohject of tho provigo being to enable bona fide customors to oporate on
actual or intended deposits, the fact that the drawer ¢f the hundi had sctually
no maney in the bank dooes not take tho hundi out of the proviso if as & faot he
intended to deposit money bofore presentment.

Srconp AppeaL against the decree of L. G. Moorw, the Dis-
trict Judge of Madura, in Appeal No. 404 of 1916, proferred
against the decree of R. Gorava Rao, the Temporary Subordi-
nate Judge of Sivaganga, in Original Suit No. 16 of 1915,
The facts are stated in the judgment of Srsmacirr Ayyar, J.
Plaintilfs preferred this Second Appoal.
C, S. Venkuta Achariyar for appellants.
M. Patunjali Sustri (with 4. Krishnaswami dyyar) for
respondents.
P SesHAGIRI AYYAR, J.—This is a suit by an endorsee of a
Avrsr, J. hundi, On the 9th of April 1914 the first defendant drew the

¥ Sooond Appeal No, 1849 of 1017,



