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Appeal must be dismissed with costs, and in allowance of the  Aseax

Memorandim of Objecbions plaintiffs’ suit must be dismissed with ]\:[Aﬁ:lnklf::;li
costs throughout. v
MASILAM ANT
N.R. Napar,

Purnvies, J.

"APPELLATE CIVIL.

Before My. Justice Coutts Trotter and Mr. Justice
K umaraswams Seostri.

KESAVA CRETTY (PrArntirr), APPRLLANT, Oct’,l}géf' 2%
and
v. November, 21

THE SECRETARY OF STATE FOR INDIA (DL«:MNDANT),
REsroNDENT,*

Land Bneroachment dct (Madras Act III of 1005), as. 6, 7 and 14— Levied ? in
sec, L, wmeaning of —Lewy of penal assessment--Suit for refund of penal
aszessment, declaration of title 10 property and fnjunction - Li mitation,

In a suit under section 14 of Madrag Land fincroachmoent Act (XIT of 1805)
for (a) refund of ponal assessment levied from the plaintiff, (b) declaration of
tho plaintiff's title to the property in rmﬁpeot of which penal assegsmont was
lovied and (¢) an injunction restraining Government from interfering with the
plaintifl’s posseasion, the cause of action for the refund ariges not from the date
of imposition of the penal assessment but from the date on whivh it was
actuelly collected ; and the eansc of action for the doclaration and injunction
ariges not [rom the date when the Colleotor issues his order for the evietion but
from the date on which gsome steps aro taken under section 6 of the Act to eviet
the plaintiff,

* Lievied * in gootion 14 means ¢ collected * and not merely imposed.

The Secrvetury of Siate for India v. dssun, (1916) LL.R., 39 Mad.,, 727,
explained and distingunighoed.

Secono Arrran against the deerce of T. M. Frewcw, the Tem-
porary Subordinate Judge of Vellore, in Appeal Suit No, 36
of 1917, preferred against the decree of A. P, P. Sarpawma,
" the Principal District Munaif of Vellore, in Original Suit No., 51
of 1915,

The facts are stated in the judgment of KUMARMWAMI
Basrry, J.

* Becond Appeal No. 2101 of 1917,
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C. Madhavan Neyar and K. Kuitifrishne Menon for the
appellant.

T. 8. Narayana Ayyar tor the respondont,

Kumaraswamr Sasgrer, J.~The plaintilf is tho appellant.
Ho sueil the Socrotary of Statio for India in Conueil (respondent)
for o declaration that the property specitied in the plaint
belongs o him and is not Hablo to ponal assossmont, for an
injunction rostraining the dofendant from interfering with the
properby and for refund of tho penal assessuont lovied, The cage
for the plaintilf is that the property belongs to him absolutely
and was never the property of Government, that he was served
with a notico from the Revenne Divisional officer, dutod 15th
July 1914, purporting o be issued under Mudras Act [T of
1905 lovying a ponal assessmont of R, 10 snd that tho amount
was wrongly collected from him ou tho 2Ist July 1014, The
defence is thub the propurty was nattam poramboke which the
plaintiff trespassed upon, that the Government is entitlod to
lovy the assessment cliimoed and that the suit is harred by
limitation.

Both the District Munsif and, on appeal, the Subordinate
Judge held that the suit was buveed by lmitation as it was
brought moro than six months after the 15th July 1914, the date
of the notico hy the Divisional officor informing the plaintift
that an assessment of W, 10 was lovied owing to his havieg
encroached on Government property. The question raisod in
this Second Appeal is whether the period of six wonths speci-
fied in section 14 of the Madras Land Hneroashment Aot IIL of
1905 is to be computed from the date of the imposition of the
assesgment or the date when ib i3 actually collected from him.,

Section 14 of the Act provides that Civil Conrts shall not
take cognizance of any suit instituted by persons aggricved by
any procecdings under that Act unless the salt iy instituted
within six months from the dute of tho cause of action. The
explanation to the section states that tho causo of action in
respect of any assessmont or ponalty shall be deemed to arise
¢ on the date on which snch assessmont or penalty was levied’.
As regards eviction or forfeiture the cause of action is said to
arise on the date of eviction or forfeiture.

Both the lower Courts erred in oconstruing section 14 with
reference to the map@inal notes to sections 8, b and 7 of the
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Act. It is now well settled that marginal notes to sections of
an Act of the Indian Legislature cannot be referred to for the
purpose of construing the Act. The view taken in Punardeo
Narain Singh v. Ram Sarup Roy(1) and Fmperor v. dlloomiya
Husan(2) has been affirmed by their Lordships of the Privy
Council in Balraj Kunwar v. Jagatpal Singh(3), where Lord
MacnaerTEN observed as follows :—

‘It is well sebtled that marginal notes to the sections of an
Act of Parliament cannot be referred to for the purpose of constru-
ing the Act. "The contrary opinion originated in a mistake and was
exploded long ago. There seems to be no reason for giving to the
marginal notes of au Indian Statute any greater nuthority than the
marginal notes in an English Act of Parliament.’

The marginal notes do not throw much light on the question.
It is significant that, while the marginal note to sections 3 and 9
would suggest that lavy’ was nsed in the sense of ¢ imposition ,
the marginal note to section 15 uses the word in the sense of
< collection,” In the hody of the Act the word ‘levy’ is only
used in section 13 and obviously means ¢ collected’ as the clause
provides that if any penalty has been levied from any person
under section § no similar penalty shall be levied under any
other law.

I am of opinion that the word ‘levied’ in section 14 means
¢ collected’ and that the peried of limitation in section 14 runs
from the date when the assessment or penalty is actually collecied
and not when it is merely imposed. The decision of the Revenue
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officer under section 8 of the Act to impose assessment need not

be on notice to the party as section 7 of the Act requires notice
to be given only when it is decided to impose a penally or
eviction or forfeiture of crops. As the explanation to section 14

refers to both assessment and penalty it is difficult to see how a -

mere decision of the Revenue officer to levy asecssment can cause
time to run against the person aggrieved. £ ‘levy’ simply
means ‘imposition’ time will begin to run Lef re the person on
whom it is imposed has any notice of the deman:l, and if the fact
that assessment has been imposed comes to his knowledge six
months afterwards he would be without any remedy.

(1) (1898) L.L.R., 25 Cale., 858,
(2) (1904 LL.K., 28 Bom,, 120, at p. 142,
(8) (1904) LL.R., 26 AlL, 893 (P.C.), at p, 476,
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As regards the recovory of tho sum actunlly paid, plaintifis
canse of action can only arise alter ho hias paid it and there is no.
roason why be should go to Court bofore Tie is actually damnified
by tho awount being recovored from bim.  Nor is he bound to
filo a suit to decluro his title to thoe property or for an injunetion
until the Goverument take some steps to eject him and the more
imposition of assessmont or fine, i unaccompanicd by any stops
taken to eviet him under the powers conforred by seetion 6 of
the Act, wonld not affeet hin possession,  Under eliuuse (4) of tho
explanation to section 14 o person’s canse of achion arises iu
respoct of evietion or forfoilure from the duto of the eviction or
forfeiture and not when the Collector ivsues the order divoeting
his evietion, and thore seoms to me no reason why in the ewse of
agsessmuent or penalty lis eauso of action should be deunmed to
have arigen on the mero nuposition of the assossment or penully
and ot on paynient.

Reforence has heen muwle to Dhe Seeratary of Stude for Tudia
v. Assun(l), where it wag hold that a notice under gestion 7 of
the Act gives riso to no cause of action. It appoars from the
facts of that case that thu assessmoent was actually collocted six
monihs Defore the suit and all that was decided was that the
suit for declaration ol title would be burrsd il the remedy
to recover the assessment paid was barred under suetion 1,
clause (a) of the Act. It is no suthority for the view thab the
starting pvint of lumibation is the imposition and not the acbual
collection of tho assossment or penulby. Ou the contrary, thoe
fact that thoe right to ask for a declaration of tiile would be
barred if his remoedy in respect of the assessment or penalty s
barred ‘is in my opinion & good reagon for holding that puyment
and not mere demand gives rise to the canso of action.

As thoe penal assessmont was puid on the 21t July 1914, the suit
is in time, having been filed within six months from that dato,

I would roverse the decrces of both Courts wnd rumand the
suit for disposal to tho District Munsif for trisl on the other
issues. Appellunt will be entitled to a refund of court fuos.
Cost will abide and follow the result.

Courrs Trovrrsz, J.~1I agree and have nothing to add.

N.E.

(1) (1916) LL.R., 89 Mad., 727,



