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PRIVY COUNCIL.

TERLAGADDA MALLIKARJUNA PRASAD NAYUDU,
(Prastire)*

.

SOMAYA axp ormers (Dereypaxts).

[On appeal from the High Court of Judicature
at Madras, ]

Eslates Land Act (Muadras Act 1 of 1008), ss. 8 and 6, sub-~section (1), and expla-
nation added by amendirg Act (Madras Act IV of 1009), sec. 8, and
gee. 185, jroviso-—~Conversion of »yoti ints private land--Ilcdder din
unauthorized possesgion,

The respondents held certain lands vader a muclilika, dated 28th July
1907, given hy them to the appellant by which they sgroed o hold the
lnnds, described as Kamatam or private lands, nptil 80th April 1905 {ir che
purpose of cultivation, the docament exprossly providing that it shoull iwolf
operate a8 o surrender of the Iands at the eund of that term, The yespond.
onts however held over after tho expiration of the lense, not only withinue
the eongent of the appollaut, but contrary to his wishes and intention, and
cont ary als) o tho torms of the muehllika, and were wn ho'ding  tho Innds
on and after 1st July 1608 when the Madras Esfates Land Act (Madeas Act
I of 1908} came intn force. In a suit by the appellunt tn eoject tho respand-
outd and recovor possossion of the lands which ha claimed 28 his private
Junds within the menning of Madrns Act | of 108, the defonce was that
they wero ryoti lands in which the respyndents hud oceapeuoy rights andec
geotion 6, sub-gectizn (1), of tho Aot snd the explanation thereto ndded hy
the amending Act (Madras Act 1V of 1909). Thore worps concurrent fGndings
of fact Ly tho Courts below thab the lanls wore ryoti, and that the arpel.
lant had not proved thar they were his private lands within the provivoe of
gection 185 of the Aot of 10073,

Held that, assuming that the respondents had nob any pormanent rights
of o'cujancy in tle lands in snit befors the coming into foreo of Madrag
Act I of 1903, they obtiined sush permanent rgh's of ocenpaney by the
operation of gection 6, sub-gection (1), ny mwnended. by section 3 of Madros
Act IV of 1009, and the sait wag rightly dismizsod by the Conr's in Indin,

Govinda Pavama Guruvw v. Bothasi Dandasi Padld, {1510) 20 M L.J., 528,
aprroved, ,

Kanekayya v, Janardhana Padhi, (1013) T.L.R., 38 Mad,, 439, rolarred {o.

Arpean No, 104 of 1916 from a jodgment and decree (206th
Novembher 1914) of the Iigh Court at Madras, which affirmed

* Presentt~~Lord Buokuasstrr, Lord Duxemy, SirJeny Eper and Sic
LAWRENCE JENEING,
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on appeal n judgwent and decrse (22nd November 1812) of the Yrrracanpa
Sobordinate Judge of Masulipatam. MA;‘E:;‘““
The question for determination in this appeal is whether the f:;;t‘:]
lands in suit are ¢ Kamatam’ or private lands of the appellant, .
the zamindar, or are ‘seri’ or‘ryoti’ lands in which the SomAxA,
respondeats have permanent occupaney rights,
The lands in question, in area 22 or 23 acres, arce sitvate in
village Ayyankiin the Kistna district within the appellant’s
zamindari, The case of the appellant is that they have always
been ¢ private’ lands and thab in any case they have been
treated and specifically leased as such for many years past,
By a muchilka or counterpart of a lease, dated 8th July
1907, the lands in snit, described as ¢ Kamatam’ or privato lands,
were let by the appellant to the respondents Nos, 1and 2 for
cultivation purposes to the end of April 1908, the document
exvressly providing that it should itself aperate as a surrender
of the lands at the end of the term. 'I'he respondents gave up
possession to the appellant ab the end of April 1008, but in
August following they trespissed on the lands, and began eul-
tivabing them again and continued to do so until April 1909,
when the appellant again obtained possession, and cultivated
the lands by his own servants and hired labour. The respond-
ents theronpon took criminal proceedings against the appellant
which resulted in the attachment by the magistrate of tlie Linds
undersaction 145 of the Oriminn} Procedure Code, whereupon
the appellant, on 30th April 1910, instituted the present suit
against the respondents.
The facts are sufficiently stated in the judgmentof the
Judicinl Committee ; and the juldgments of the Iigh Conrs (Sir
Joay Warus, C.J., and Sesuaciet Avvar, J,) will be found
reported in LL R., 28 Mad,, 841,
On this appeal, which was heard ex parte, DeGruyther, K. C.,
and Kenworthy Brown for the appellant contended that on
the documentary evidence in the case it should have been held
that the lands iu suit had always bean private lands and were
never held as ryoti lands, and that if the respondents were in
possession of them at all on lst July 1908 it was either as
trespassers, or as tenants of private land ; they never obtained
occupaucy rights under section 6, sub-section (1), of the Madras
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Act I of 1908, aud the explanation thereto, whiel only refer to
persons in authorized possession, and therefore not to tho
respondents who were holding over contrary to the expressed
wishes of the appellant, and the terms of their lease. In
goctions 45 and 183 of the Act where nnauthorized possession
is intended to be referred to, the word used is ‘ occupation.’
A trespasser cannob be described as being in occupation of the
land as “bis holding * ; and it conld not have been the intention
of the lezislatnre to give permanent occupauncy rights to per-
sons who were not logally in occupation, In tho case of
Kanakayya v. Junardhana Padhi(l), decided by a I'ull Bench
of the High Court, the person in possession was held to boe in
possession of ryoti land, and had thereforo no previous right of
oceupancey ; 8o the question for deeision here did uot arise and
was 1.0t decided in that case. Reference was also wmade to
Qovinda Parama Guruvw v. Bothast Dandasi Padli(2) and
Sivapade Mudali v. Pitty Thyagaraja Chetty(%). But in the
present case the evidence showed that the land had been from
1844, if not earlier, decribed as ‘Kamatam’ and let so deseribed,
which is made a test of the character of the land by section 185 of
tho Act. 'The proviso to that section must be construed as such
and not as an excoption to the substantive enactment--Alaha
Prasad v. Ramani Mohan Singh(4).

The Jupemert of their Lordships was deliverod by

Sir Jorn Hper.—This is an appeal from a decrce, dated
the 26th November 1914, of the High Court at Madras, which
affirmed a decres, duted the 22nd November 1912, of the
Subordinate Judge of Masulipatam, by which the suit had been
dismissed. ,

The plaintiff is a zamindar, and ho brought his suit on the
3rd of April 1910, for a declaration that certain lands within
his zamindari iu the village of Ayyanki, in the Kistna district,
of which the defendants were in possession, were his private
lands within the meaning of the Madras Hstates Land Act, 1008
(Madras Act T of 1908), in which the defendants had no right
of occupancy, for the ejectment of the defendants from those
lands, and for mesne profits. The defendants resisted the suit

(1) (1618) LL.E., 86 Mad., 489. (2) (1010) 20 M.L.J., 628.

(8) (1014) 27 M.L.J, 1 (6.
(4) (1014) LL.LL, 43 Calo,, 110 ; LR, 41 1.A., 167 (206).
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on the ground that the lands in question were ryoti lands within Yraracanva

the meaniog of the Act, and that they had in them rights of 44T KM

occupancy and were not liable to be ejected by the Civil Court. ~ Frassp

. Navuow
As defined by Madras Act I of 1908, private land means : K
“The domsin or home-farm land of a land-holder by whatever NOMAVA.
designation known such as kambuttam, khas, sir or pannai.” bll‘: Jouy
DGR

EByot as defined by that Act means:

“ A person who holds for the purpose of agriculture ryoti land
in an egtate ou condition of paying the land-holder the rent which is
legally due upon it.”

Ryoti land as defined by that Act means:

“ Cultivable land in an estate other than private land, but
does not include (4) tank-beds, (&) thrashing floors, cattle-stands,
villuge sites, and other lands sitnated in any village which are set
apart for the common use of the villagers, (¢) lands granted on
gervice tenure either free of vent or on favourable rates of reut if
granted before the passing of this Act or free of rent if granted
after that date, so long as the service tenure subsists.” -

The lands in question do not satisfy the conditions wen-
tioned in (@), (b) or (¢), and are therefore not excluded from tho
statutory definibion of ryoti land. They were cultivable lands
in the estate of tho plaintiff, and had been held by the defend-
ants for the purpose of agriculture under a muchilks, which
will be presently referred to, and were not old waste lands.

It wag enacted by Madras Act I of 1908 as follows 1

“6. (1) Snbject to the provisions of this Act, every ryot now
in possession or who shall hereafter be admitted by a land-holder to
possession of ryoti land not being old waste situated in the cstate of
such land-holder shall have a permanent right of cccupancy in bis
holding ; but nothiny contained in this sub-section shall affect any
permanent right of occupancy that may have been acquired in land
which was old waste before the commencement of this Act, . . .”

To sub-gection (i) of section 6 was added by Madras Act IV -
of 1909 the following explanation :—

“ L'wplana:‘zan ~Tor the purpose of this sub -gection, tho
expression ‘ every ryot now in possession ’ shall include every person
who, baving hold land as a ryot, continues in possession of such land
ab the commencement of this Act.”

Section 185 of Madras Act I of 1908 is as follows ;—

¢ 185. When in any suib or proceeding it bocomes necessary to
determine whether any land is the land-holder’s private land, regard
shall be had to local custom and to the question whether the land

32
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was before the first day of July 1808 gpecifically Jet as private land
to any other evidence that may be produced, but the land shall be
presumed not to be private land nutil the contrary is shown.
Provided that all land which is proved to have beon cultivatod aw
private land by the land-holder himself, by his own scrvanis or by
hired Inbonr with his own er hired stoek for twelvo years finmedi-
ately boforo the sommencement of bhiv Act slindl be decmed to o
the land-boldex’s private land.”

Madras Act T of 1008 recoived the assent of the Governor
of Madeas on the 25th March 1808, and the asscnt of the
Governor-General on the 28(h June 1908,

The plaintiff endeavoured to prove that by custom the lands
in question wore Lis private lands.  He failed to prove any such
custom. In a muchilke of the 28th July 1907, which the
defendants or some of them gave to the plaintilf, and under
whiel they agreed to hold the lands as his tenauts until the
30th April 1908, tho lands were deseribed as “ your Divanam
Kamatam (private) lands.” Clause 8 of that mwchilka is oy
follows :—

“8. As wo have no manner of right and title to the said lands,
peither we nor oue heirs shall radse any objection te your leasing out
the lands according to your pleasure at the expiration of the term,
that is, after 50th April 1908, without the need for a Tresh relinguish.
ment from us or any notice from your Sivonr ab the close of the period
of this khat (muchilia), considering this ifself as o relinguishment
and ns a notice.” , .

At the trial of the suib there was n conflict of evidence as to
whether the lands were the private lands of the plaintiff or wore
ryoti lands, anl the evidence whish was produced was Fully
anl cwofually considered by the trial Jndge, who foand that the
plaintiff had failed to prove that the lands had been cubivated
and dealt with as privato lands by tho plaintilf and his pre~
decessors in title. The trial Judge found that the lands were
ryoti lands, and by his decree dismissed the suit.

From that decree dismissing the suit, tho plaintiff appoaled
tothe High Court ab Madras. The appeal was heard by the
Chief Justice and Mer. Justico Susnacirr Avvar, who agreed with
the finding on the evidence of the trial Judge. 'Tho learned
Chief Justice in his judgment snid :

“The Sabordinate Judgo has found, and I agree with him, that
the suit lands wore never oultivated by tho zamindar as part of his
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home-farm lands, and it seems to me that his treatment of them a8 Yrrtacavpa

kambattam was merely colourable for the purpose of defeating the MA?{;;‘;“R'

occupancy rights of the tenanis. In some parts of India lands of ER»\:;‘T
s AYU

this kind are known as s7r lands, and this i8 one of the terms men- »

tioned in the definition. In Budley v. Bukhtoo(1) it was held that  SuMaxa.

#ir land is land which a zamindar has caltivated himself and intends Sir Jowy
to retain as resnmable for cultivation by himself even when from Enae,
time to time he demises it for a season. I think that this test may
well be applied here, and that, as the plaintiff has failed to satisfy it,
the appeal fails and must be dismissed with cosls.”

T'hatb test is ohvionsly suggested by section 185 of the Ach,
and was vightly applied by the Chief Justice. Mr. Justice
SesuAcIrl AYVAR in his judgment stabed that

“I see no reason to differ from the conclusion at which the lower
Court has arvived.”

The High Court by its decree affirmed the decree of the Sub-
ordinate Judge and dismissed the appeal. Trom that decrea of
the High Court the plaintiff has brought this appeal. _

The concurrent findings of fact as to the lands being ryoti
lands must be accepted as binding on the appellant. But it is
contended that, after the 80th April 1908 when their term
expired, the defondants were trespassers on the lands, and con-
tinned to be and were trespassers when Madras Act T of 1903
- was passed and came into force, and that the explanation to
sub-section (i) of seetion 6 of Madras Act I of 1908, which was
added by Madras Act IV of 1909, does not apply to a person
whose continued possession of ryoti land is that of a trespasser,
and applies ouly when the person coutinuing in possession does
8o with the consent of the land-holder, which as a fact was nob
the case hexe. As a fact, the defendants continued in possession
of the ryoti Jands in suit after the 80th April 1908 mnot only with-
out the consent of the plaintiff, but contrary to his wishes and
expressed intentions, and contrary to the terms of clanse 8 of
the muokilka of the 28th July 1907. The appellant’s contention
as to the effect of the explanation to sub-section (i) of section 8
ig, in the opinion of their Lordships, unsound and untenable,
The defendants had held the lands from tho 28th July 1907
until the 30th April 1908 for the purposeof agriculture on con~
dition of paying to the plaintiff, the land-holder, the rent legally

(1) (1869) 8 N.W.P., 203,
32-4
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due upon the lands. The lands wore ryoté lands, as has heen
found by each Court below, and the defendants were, in fact,
continuing in possession of the land at the commencement of
Madras Act ¥ of 1908, although such continuiug in possession
was without tho consent and was contrary to the wishes of the
plaintiff.  The consfruction of sab-gection (i) of section 6 of
Madras Act I of 1908 ag amended by section 3 of Madras Act
IV of 1909 i3 too plain for argument. Assuming thai the
defendants bad not any permanout right of accupancy in the
lands in question before the cominenceinent of Madras Act 1 of
1008, they obtained a pormunent right of occupancy in the
holding by the operation of section 8, sub-section (i), as amended
by section 3 of Madras Act IV of 1909, and the snib was rightly
dismissed by the Civil Court.

The effect of section 6, sub-section (i), of Madras Act T of 1908,
as amended by seetion 3 of Madras Act IV ol 1909, came hefore
the High Court of Madras in Govinda Parama turevw v. Bothas
Dandasi Padki(1) in 1910. In that caso the laudlord had
before the 1sl, July 1908 obtained u decree for possession of ryoti
land against tho occupicrs who were in possession on the Ist July
1008, and Bevson and Savkaran Nawg, JJ., rightly held that

“ It is immaderinl that a decrco for posgession had been already
pessed.  Wo must, thevefore, hold that thoe defendants are ryols with
o permanent right of ocenpancy.”

Seo also Kanakayye v. Janardhana Padhi(2),

This appoal fails, Their Lordships will humbly advise Iis
Majesty that this appeal should be dismissed. As the respond-
ents have not appeared there will be mno order as to the costs
of this appeal.

Apweal dismissed.

Solicitor for the appellant: Douglas Grant.

JVW,

(1) (1910) 20 M.L.J., 528, {2) (1913) LL.R,, 86 Mud,, 439,



