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APPELLATE CIVIL—FULL BENCH.

Before Sir Johw Wallis, Ohief Justice, Mr. Justice Ayling and
My, Justice Kumaraswams Sastre,

| doi, KULASEKARA NAICKER avp wuner oriuts (Pnamntiees
K¥ebrunry 18. o "
R Noso 8 1o b)), ArPELLANTS,

.

JAGADAMBAL AMMAL avp wive orers (Derunpaney
Nos, 1, 2, 5, 6 avp viesy Praivereer), RrsroNneyrs*
Appeal, right of—-Letiers Patent, cl. (15)~-Judyment—0Order as fo costu only

gusied by adwdge of the Iligh Conrt on its Original Side, whether o Judgment-—
Judgment, interpretalion of —-.

An ordur as to costs, passed by a Judiyo of the High Courtin the exercise of
its original jurisdiction, is not the less a judgment within tho menning of olavwe
(15) of the Lotters Patent hecause it rolatos Lo ousts only, N

Puljuram Row v, Alageppa Cheftiur (1012) LYGR, 85 Mad,, L (10B)),
followed. .

Arpear against the judgment and decroe of Cowres Trorrur, J.,
in the exercise of tho Ordinary Original Civil Jurisdiction of
the 1igh Court in Givil Suit No, 308 of 1914,

The plaintifls brought this suit in the Original Side of the
High Court to set asido the adoption of tho second defondant
by the first defendant and to recover possession of the suit lands
in the possession of thu respective defendants, and for other
veliefs.  After lesues wore settled, the snit was withdrawn by the
plaintiffs on condition of their paying the conts of the defondunts,
which was embodied in $ho order of Court, two sets of costs being
allowed. 'The cutire lands forming tho subject-matter of the suit
was valued at Re. 59,000,  Costs werve taxed by the tuxing offtver
at b per cent on the full valuo of the lands, viz., Ry, 59,000, in
favour of defendants Nos. 1 and 2. 'The plaintilfs took out o
sumwons for review of faxation before Covrrs Troveur, J., sitting
in the Original Side of the High Court under rules 87 and 88 ot
the Original Side Feos Rules, and comtended thut the vakil’s fees
should be assessed on the vilue of ouly such of the lauds as were
sought to be recovered from tho possession of tho fiest and
second defendants and that only 1} por cent should, bo allowed
as foes, us the cuse was withdrawn before trial, and they relied
on the provisious of rule 32 of the Ploadurs’ IFees Rules. The

* Origingl Bide Appesl No. 64 of 1917,
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léarned Judge dismissed the application. Against the order of Rupaszsars
dismissal, the plaintiffs preferred this Letters Patent Appeal, N‘“i’f’m
which came on for hearing before Wartts, C.J., and Naring, J., JAZ;;‘Q.??AL
and the following —
Oxrper oF RerereNce 1o A Funy BENCE was made by
Wartnis, C.J.—This is an appeal from an order of CourTs warus, C.J.
[roTTER, J., passed on review of taxation by the taxing officer
under ruoles 37 and 88 of the Original Side Fees Rules. We find
some difficulty in reconciling in Saravane Mudalier v. Raja-
gopale, Chetty(1), which decides that there is no appeal with
the principles laid down in the Full Bench case in Zuljaram
Bow v. Alagappa Clettiar(2), We accordingly refor to a Full
Bench the question whether in the present case an appeal lies as
from a judgment under clanse (15) of the Letiers Putent.
Oun rHIS REFERENCE.—
R. Subrakmanya Ayyar for appellants. —The orler as to
costs is a judgment under clause (15) of the Letters Patont.
The word ¢ judgment ’ has been interprotod recently by a Full
Bench of this Court in Twljaram Row v. dlagappa Chettiar 2).
The appeal is perfectly compstent. The order as to costs has
been further embodied in the decrec of the Court. Tho order
is clearly a judgment within the meaning of clause(15) of the
‘Letters Patent.
4. Narasimha Acharier for respondents Nos, 1 and S
Ax order for costs is nov a judgment within clause (15) of the
Letters Patent. ' It is not a watbter dealing with the rights of
the pavtivs to the suit. It is incidental to tie suit but it is not
the subject-matter of the snit. The word ‘ judgment’ has been
interpreted in Tuljaram Row v. Alagappa Ohettiar(2).
[WarLs, C.J,—The taxing officer is very much like a Com-
missioner and his order is subject to a review. The Court then
’ decldes it, Why is it not a judgment 7]
[Kumaraswamr Sasrei, J—The prayer in the plaint also '
contains a prayer for costs. It is as much a right in the suit as
any other right.] , '
Saravana Mudaliar v. Rajagopals Chetly(1) decides that an
order for cost is mot a judgmens. See judgment therein of
BENzON, J. '

(1) (1907) 17 M.LJ., 569. (z) (mz) I Lu,sa Mad,, 1 (P.B.),
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[Warwrs, C.J.~No reasons are given for thab view:]

Judgment is distinct {rom ordor. The suit has been dispoged
of already : an order for cost 18 not in tho suit.

[Kunaraswamr Sasvri, J.—No; the suit is not disposed of
till the oosts are taxed and insorporated in the decree.)

There is a distinction botween an oreder ag to costs as
incidental to a decree and an order as to costs standing alone.
See Numberumal Ohettior v Keishnadee(1},

Here the order is turther a consent order.

[Warnis, C.d.~—1f the costs have been decided on wrong
principles, will there not be an sppeal 7]

No ; thero will not be an appeal unless;the original ordor is
itself an appealable ovder. Suppose an adjournment is granted
conditional on payment of costs, it is not appealable.

© [Kumaraswamr Sasrey, J.—The taxation is a judicial ordor
delogated to an officer. It must be taken as an order of the
Judge. Itis final. Why is it not a judgment ?]

There is & distinetion between order und judgmeut, rocog-
nized by KrispNaswamt Avvag, J., in Tuljaram Row v. Alugappa
Chetttar(2). The present order doey not dispose of thesuib; it is
meroly a direction to thoe tuxing oflicer to fix a certain amount as
cogts,

The Orinion of the Court was deliverced by

Warwts, C.J.—Accepting the interpretation put wpon the word
" judgment ’ in clause (15) of tho Lettors Putont in Tuljaram Row v.
Alagappa Chetiiar(2), the most recent deeision on the subject of a
Full Bench of this Court, we think that an order as to costs is
pob the less a judgment within the meaning of clause (15) of
the Letters Pabent beoanse it relatos to costs ouly, Wo do not
think that the obscrvations of Warre, C.J,, in tho lator caso,
Numberumal Chettiar v. Brishnajee(1), are opposed to thig view
The earlier decision of the Full Bench in Suravima Mudeliar
v. Rujagopala Chetby(3) was binding on the Boneh in thab caso
and the learned OChief Justise mevely distingnished it by
showing that it was inapplicable to the facts of that case. We
answer the question in the afficmative.

K.R,

(1) (1014) 26 M.I.J., 356, |
(2) (1612) LL.R., 36 Mad, L (L),  (8) (1607) 17 M.L.J,, 669




