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In the present case, the Tauluk Board on which an obligatory  wgrmma-
duty to plant and preserve treos has boen imposed, are exempt "'l‘\"x’f,‘:i:’
from liability on both the grounds, namely (a) that in the dis- e o

iH s
charge of its duties it has not acted cavelessly or megligently “posmn s
and (b) that the omission to remove the branches, even if it ought MAVAVARAM.

to have heen done, is only non-feasance for which no action ab the  Brwnawm

J.
instance of a private individual Hes. We therefore ugree with Aiak,
the Courts below that the suit was rightly dismissed. 'The
Second Appeal is dismissed with eosts,

K. R

APPELLATE CIVIL.
Before Mr. Justice Abdur Bahim and Mr, Justice Napier,
CHEBRU anxp s1x orHERs (PLAINTIPES), APPELLANTS, 1918,
Davomber

v. 16,

NARAYANAN NAMBUDIRI Axp rour orurrs (DEFENDANTS),

Regroxpanrs.*

Public Trist—-Co-trustess—dAct of one of two trustees without consent of the othar—
Grant of mortgage—Trangaction, whether valid—Ruls of act of majority of
trustees, applicability of, to cases of two co-trustecs,

One of two trustees of o public trust oannot grant a mortgage or
effect any similar transaotion in respect of the trust properties so as to bind

the trost, without the conaont of the obther trustes even though the latter, on
counsnltation, wrongly refuses his consext, :

"The rale that the net of a majority of the trustees is valid, provided they
gavo proper opportunity to the others to consider the advisability of the act in
question, does not apply to cases where there are only two trustees, as one of
them alone oxnnot comstitute & majority,

Savitri Antarjanam v, Bamen Nembudri (1801) I.L.R., 24 Mad,, 2968 and
Wilkinson v, Malin (1832) 2 0. &.7., 686, fullowed

Secoxn APrRAL against the decree of H. D. C. REnoy, the
District Judge of North Malabar, in Appeal Suits Nos, 587 and
590 of 1915, preferred against the decree of U. Ramarea, the
District Munsif of Kuttuparamba, in Original Sunit No. 282 of
1914,

* Second Appeals Nos, 48 and 47 of 1917,
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CHEERU The firat defendant, who Is one of two Uralars of a deva-
N AM?,'AN an Swam to which the suib lands holong in jonm, granted & kanom
Namsuotar gyer thom to the fourth dofendant who assigned Lis interest to

the plaintifts. 'Uhe latter brought this suit to recover possession
of the lands with arvears of vent from the third defendant who
bad purchased the lands on 10th March 1913 in Court auetion
in exccution of a decree against the devaswam and bad subse-
quontly taken a lease of the same from hoth the first and the
second defendants who were co-trusteos of the devaswam.
The second and third defendants contended, infer alia, that the
kanom was not valid and binding on the trust as it was granted
by the first defendant alone without the consent of the other
¢o-Uralan, namely, the second defendant. 1t was found thatb the
knnom deed wus executed by the first defendant alone on the
5th April 1918 and the money raised thereby was used to get
the auetion sale to the third defendant set aside and to save the
property for the devaswam. The District Munsif decreed the
suit in favour of the plaintiffs. On appeals being preferred by
the second and third defendants, the learned Acting District
Judge reversed the decree and dismissed the suit, holding that
the grant on kanom by only one of two Uralars without the
consent of the other was invalid in law. The plaintiff preferred a
Second Appeal which eame on for hearing originally before A.spur
Ranmr and Naprer, JJ., who called fora finding on the following
issue :—

“ Whether the second defendant consented to the kamom.
being granted to the appellants although he did not join in ite
execution ?

The learned Acting District Judge submitted a ﬁndmg in
the following terms:—

“ My finding is that the second defendant never consented 4o
the particular kanom in question being granted to appellants’
asgignor and at the time when the kanom deod was executed wag
not ocounsenting fo any kanom being granted to appollants’
assignor,”

On receipt of the above finding, the Second Appeal was
posted for final hearing before ABpur Ranty and Narrer, JJ.

K. P. M. Menon and B, Ramaswami Ayyar for the appel‘.
lants.

0. Madhavan Nayar for the first, third and it respondents,
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The JunameNT of the Court was delivered by CHpTRD
Asppur Ramn, J.~The learned District Judge has found that NABADY.AN "
one of the co-Uralars did not give his consent to the grant of Y*MAvRIRE
the kamom in question. But itis argued that, nevertheless the Rﬁ?ﬁ?%
act of one trustee, if he has consulted the other trustee as tothe
grant of a mortgage or any similar transaction and that trustee
wrongfully refused to join in the act, was valid. There is no
express authority dealing with the case of two trustees, though
there are a number of cases in which it has been held that where
there are a number of trustees the act of the majority will be
binding and valid if they had given a proper opportunity to
the other trustees to consider the advisability of the act in
question. But those decisions are based on the principle that
unless the act of the majority was upheld in many cases the trust
estate would suffer. In the case of two trustees, however, this
principle will not apply because there is no majority. That is
what is practically indicated in Sazitri Antarjanam v. Raman
Noambudri(l). The decision in Wilkinson v. Malm(2) which is
the leading case on the subject bases it on the principle that the
majority should have approved of theact. Wedo not think that
we shonld be warranted in extending the principle to a case like
the present where only one out of two trustees has exercised an
act which ought to be done by both the trustees jointly.
But it is pointed out that the snit ought mnot to have been
dismissed altogether and that the plaintiffs should have a charge
for the amount actually advanced by him as it went to dis-
charge a liability on some of the trust properties including the
property in the suit. We think there is force in this contention
and we, therefore, modify the decree of the lower Court by
declaring a charge on the property in suit for the amount of
Rs. 418-14-0. The appellants will bear the costs of this -
appesl, ‘ ' ' ‘ o

K.R.

(1) (1801) LL.R., 24 Mad,, 286, (2) (1832) 2C. & J., 636,




