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Bafore Sir B. Garth, Is., Oligf Justice and Mr. Justice Milter.

OBHOY CHURN GHOSE sxp axorzer (DerEnpaxzs) ». GOBIND
CHUNDER DEY (Pnaintiry)*

Hindu law—Joint family property, Suit to recover—Ouus of proof—Limitan~
Zion Act, 1877, Arts. 127, 144,

The plaintiff sued for a share in certain property on Jhe nllegation that
his ancestor K and the defendants’ ancestor RB. were uterme brothers who,
while they were living in commensslity, purchased the property in question
with their joiut funds in the name of B; and that subsequently Kleft his home,
and then his daughter, the plaintif’s mother, enjoyed the property joinily
with 2 until her death, when the plaintiff succseding to his right and
interest applied to have his name registered as a joint proprietor, but -his
application wus refused ; hence this suit.

The defence was that B bought the property in question with his own
funds after he and hisbrother X had separated ; that Radha Mohun, and
afterwards the defendants, had béen in exclusive possession for more than
twelve years’ and that the suit was barred by limitation.  Held (revers-
ing the judgment of Firrp, J.) that the onus was on the plaintiff to prove
that the property was joins property.

Before a plaintiff ena bring his ease within Art. 127 of scheduls IT of the
Limitation ' Act, 1877, it isincumbent onhim to show that the property in
whicl he seeks to resover a share is * joint property.”

Taz plaintif’s case was that his maternal grandfather Krishto
Mohun Raouf, and Radha Mohun Rdout the maternal grand-
father of the. first defendant, were two uterine blobhers, living
together in eommensaltky that whilst so living they purcliased with
the joint funds a G-annn share of a talook called Tiobohai. Runjeet
in the name of ‘the elder bi'bﬁhgr ‘Radha Molun; that subsequently
to thiy purchase Krishte Mohun went away and was not . hedrd
of ford long time, and during that time hiz wife megsed
together with Radhe Mohun and was in possession-of a molety
of ‘the &-anua share of the above trlook; that on her death the
plaintiff's mother was in possession of the said moiety and
raceived rent from the ryots; and that on the death of the
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plaintif’s mother, he succeeded to the right, title and interest of
Krishto Mohun in the said moiety, aud was in possession thereof, but
on his applying to the revenue authorities for registration of his
name under the Land Registration Act, as proprietor of the said
moiety, his application was refused, and he consequently brought’
the present suit to establish his right to, and for possession of, the
gaid share.

The defence was that the suit was barred by limitation ; that
the disputed property had not been purchased whilst the brothers
were living in commensality, but was bought by Radha Mohun
alone with his own money long after his separation with
Krishto Mohun in food ; and that neither Krishto Mohun, nor his
wife, nor the plaintifi’s mother, nor the plaintiff himself, were
ever in possession of the share claimed.

The Munsiff found on the evidence that Radha Mohun alone,
and after his death the defendants) had been in possession of the
disputed share, and that the suif was barred by limitation. He
therefore dismissed the suit.

The plaintiff appealed on the ground (inter alia) that, as it was
admitted that Radha Mohun and Krishtoe Mohun lived in
commensality, it was for the defendants to prove that tlie property
was acquired by Radba Mohun with his own funds, and this
had not been proved.

The Judge agreed with the Munsiff in his indings as to possession
ond limitation, and as to the ground of appeal above mentioned he
found that, though it was admitted the brotherslived in commen-~
sality, yet it was not admitted that they were so living at the time
the talook was acquired, and that it was consequently for the
plaintiff to show that the talook was purchased when Radha
Mohun and Krishto Mohun were living together, or that it as
acquired with funds partly supplied by Krishto Mohun. which he
had not done, He therefore dismissed the appeal. The plaintiff
appealed to the High Court, and the case came befors Finrp, J.,
the material portion of whose judgment was as follows :-—

“ As to the view of the Judge that, although it was admitted by
the defendants that the brothers were at one time joint, still it lay
upon the plaintiff to prove that they were joint at the time
when this property was ‘acquired, it is fo be obgerved that this
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view is not supported by authority. The normnl state of a Hindu
family is that of coparcemers, and it lies upon the person who
alleges separation to proveit. Now hereit was admitted that
a coparcenary existed, and it must be presurned that this coparcenary
continued until there was evidence of a separation. The burden
of proof was, therefore, on the defendants to prove that there was
a separation, and at a time antacedent to the acquisition of
thie property. Having disposed of the presumption of Hindu law
in the manner just indicated, the District Judge proceeded to deal
with the guestion of limitation. He says: f As the defendants bave
succeeded in proving to the Munsiff’s satisfaction and to mine
that they have been in exclusive possession of the talook for more
than twelve years, it is quite clear that the plaintiff cannot succeed
in this suit.,’ This is not correct as the law now stands. If the
property wasjoint property twelve years, exclusive possession alone
will not have the effect of barring the presentcleim. Article
127 of sch, II of the Limitation Act provides that in a suit by
a person excluded from joint family property to enforce a right to
share therein, the time from which the twelve years begin to run is
when the exclusion becomes known to the plaintiff. If, therefore,
this were found to be joint property, it would be necessary to
enqguire when the exclusion of the plaintiff, or those under whom: he
claims, became known to him or them. The decree of the Dis~
trict Judge must be set aside, and the case remanded in order
that be may eome to a fresh decision with referenee fo the
ohservations above made.”

Balioo Aullil Churnder Sen for the appellants.
Baboo Sreenath Banerjee for the respondent.

The following judgments were delivered by the Court (GARYE,
0.J., and Mrrees, J.)

Ganrm, €.J.—I am unable fo agree in the view which the
learned Judge has taken of this ease.

There is no doubt, of course, that as a general prircipls, when
a Hindu family is proved to have bee joint, that state of things
is presumed to continue, nntil the pcontrary is shewn, The ques-
tion is, how far that principle cen properly be applied in this
casp,
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The plaintiff sues to recover an undivided share in certain land,
which is now, and has been for many years past, in the defendants’
exclusive possession, and his case in this.

He snys that his maternal grandfatber Krishto Mohun, and the

Cnum)mn maternal grandfather of the defendant No. 1, were- uterine bro-

Dry,

thers; and that 'whilst they were living in . commensality they
purchased the property in question with their joint funds in the
name of Radha Mohun ; that subsequently Krishto Mohun left his
home, and then his daughter (the plaintif’s mother) enjoyed the
property jointly with Radha Mohun till her death, when plaintiff
succeeded to his right, and applied to the revenue anthorities to
Lave his name registered, but that having failed in this application,
he snes to establish his right and to recover possession.

The defendants’ case is that Radha Mohun bought the pro-
perty himself with his own money, after he uwnd his. brother had
separated ; that Radha Mohun, and afterwards the defendant No. 1,
under Radha Mohun’s will, have been in exclusive possession ; and
that the plaintiff and those under whom bhe. claims never - had
anything to do with it.

Both Courts have found in favor of the defendants. They say
that the plaintiff has entirely. failed to show . that at the time when
the property was purchased the two brothers, Radha Mohun:and
Krishto Mobun, were living in commensality, or that the pro-
perty was purchased with their: joint funds, or that Krishto
Mohun had anything to do withit. It was purchased in Radha
Mohun’s name; it was left by his will to the defendant
No. 1, and the defendants have.been in exclusive possession
of it for tjxpwurds of twelve years, so that the plaintiff is baryed
by limitation,

But the learned Judge of this Court has held that, as tln& i8
a suit brought by a Hindu to recover possession of joint, famlly
property, and as it is admitted that Radba Mohun and Krishto
Mohun were at one time joint, the presumption is, till the con-
trary, is siewn, that the property in suit was purchased during
the time that the brothers were living joint, and that it-was in:
cumbent on the defendants to prove that the property was. purs
chased after the separation.

He considers, moreover, thit the ordinary rule of twelve yoars’
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limitation does mot apply; and that the case.comes under
8. 127 of the Limitation Act; so he has remanded the ease for the
further enquiry, at what time his exclusion from this property
became known to the plaintiff,

Now it seems to me that before a Hindu plaintiff ecan bring his
case within Article 127, he must prove that the property in which
he seeks to recover a share is “joint famly property ;** and that it
is not enough for him merely to call it joint family property,
and to show that 80, 50 o 100 years ago his ancestors, and the
defendant’s ancestors, were joiut ; leaving the Cowrt to presume
from this, that any property of which the defendant may be
possessed at the time of suit brought is joint family property.

In this case, the proper ty in suit is fouud to have been in the
exclusive possession of the defendants for upwards of twelve yeara;
and T consider that under s 144 they bave a primd facie
right to that property by force of the twelve years’ limitation
rule agningt all the world. IFf the plaintiff wants to bring him-
gelf within Article 127, which places him in & more advantageons
position than other claimanis, he is bound to show that the pro-
perty which he séeks to recover was af some time joint family

property. In this he has entirely failed.

The doctrine, which the respondent’s pleader has advanced, and

which has apparently been acted upon by the learned Judge in.

this Court, appears.to me a very dangerous one, If that. dootrine
were well founded, it would seem o follow that. howeyer fong &
Hiodu. may have been. in the exclusive possession of property)
movable or immoyable, he would always be subject to: have Lis
title to it questxoned by anydistant member of his family, who could
prove that at some prior period, even 100 years before, their common
anaestors, were.-members: of a_joint family ; and not only ‘o, but
that in all such cases the-onus of proving that the property was
not joint would. le tpon the defendant,.

I should be sorry fo think that this was the law. I consider
thatin this case, these defendnuts having a twelve years' statutory
title to the property claimed, have o primd facie case of separate
ownership, and that as the plaintiff has given no evidence that the
property as ever joint, his suit was properly dismissed. As my
brother Mister is also of this-opinion, the judgment of the Dis~
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triot Judge will, therefore, be restored, with the costs of both hear-
ings in this Court.

Mirrer, J.—I am also of the same opinion.

The plaintiff seeks to recover possession of a share in a property

cnuxozg  which the defendants claim as the exclusive property of their

Dev,

predecessor "in title, Radha Mobun, The plaintiff is the
danghter’s son of Krishto Mohun, Radha Mohun’s brother,

The plaintiff alleged that this property was a joint family pro-
porty of Radha Mohun aud Krishto Mohun. The lower Courts
found that the plaintiff bad utterly failed to establish that it was
at one time their joint family preperty. They also found that the
defendants and their predecessor in title have been in possession
of this property for more than twelve years. Upon these findings
the lower Conrts dismissed the plaintiffs suit on the ground of
limitation, as well as on the ground that the plaintiff’s title was
not made out.

Qo the second appeal the learned Judge in this Court held that
the decisions of the lower Courts were erroneous in law. He is of
opinion that the plaintifi®s snit ought not to be dismissed as bar-
red by limitation upon the finding that the defendants were
in exclusive possession of the property in dispute for more than
twelve years, He thinks that Article 127 of the second schedule
of the Limitation Act is applicable to the facts of this case, As to
the title of the plaintiff, the learned Judge is of opinion that it
must be presumed in his favor, because the defendants failed to
prove that the property in dispute belonged exclusively to Radha
Mohun, He thinks that if two brothers are admitted or proved
to bave lived as members of a joint Hindu family at one time,
it must be presumed that their joiut status continued wuntil the.
contrary was proved,

Acting upon this presumption he has come to the conolusjon
that at the time of the acquisition of the property in dispui';e‘
Radba Mobun and XKrishto Mohun were members of a. joint
Hindu family, because the defendants have given no evidence to
shéw that they bad separated before that time,

Having thus arrived at the conclusion, that at the time of the
acquisition of the property in dispute the brothers ware joint, the
learned Judge has thrown the onus of proving. thabit was the
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exolusive property of Radha Molun upom the defendants; he-
cause, according to another presumption of Hindu Iaw, a property,
purchased in the name of one member of a joint family, must be
presumed to be the common property of the family until the
contrary i8 shewn. As the countrary has not been shewn in this
case, the learned Judge has come to the conclusion that the pro-
perty in dispute belonged to the two brothers Radha Mohun and
Krishto Mobun.

Now it seams to me that in this case there was no room for
either of these presumptions. It was an admitted fact that at the
time when the suit was brought the plaintiff and defendants were
not members of a joint family ; that being so, the case is brought
within the ordinary rule, v:z., that the plaintiff must succeed on
the proof of his title. He must prove that the property in
dispute is bis, by reason of its being a joint family property
belonging to his ancestor, and the ancestor of the defendants.
This view of the law is supported hy the decision of the
Judicial Committee in Bannoo v. Kashee Ram (1). There also
it was admitted, as in this ease, that when the dispute arose,
the family waa separate. The Judicial Committes held that in this
state of things mo presumption arises in favour of the plaintiff,
Their Lordships say: “ In the cnse of an ordinary Hindu family
who are living together, or who have their eatire property in
common, the presumption is that all that any omo member of
the family is found in possession of belongs to the common stock,
That is the ordinary presumption, and the onus of establishing
the contrary is thrown on the member of the family who disputes
it. Having regard, however, to the state of this family when the
present dispute arose, their Lordships think' that the presumption
cannot be. relied upon as the foundation of the pl'aintiﬂ’s case, and
thevefore, as he seekts to recover property which was in the possession
of Ramdyal, and was ostenslbly his own at the time of his death,
it lies upon him to establist by evidence the foundation of
his case, viz,, that the property was joiub property, fo which he
and his brother Kashee Ram, ab surviving members, wera

entitled.”
(1) L L. B, 8 Cale,, 815,
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As regards the ‘application of Article 127 of the Limitation
Act, T fully agree with my Lord the Chief Justice, that it can~
not be applied until the - plaintiff proves that the subject-matter
in dispute is joint family property.

In the opinion of the lower Courts the plaintiff bas failed to
prove that the property in dispute was at any time the joint
family property of Radha Mohun and Krishto Moliun, This
finding of fact must be accepted as correct in second appeal.

Appeal allowed,

Before Mr. Jusiios Mitter and Mr. Justive Norris,

MOHADEAY KOOER (Puarxmirr) v. EARUK NARAIN AxD orsteRs,
(DEFENDANTS).*

Partition—Hindu Widow—Revenue-paying Estate—~DBeng, dof VIIT
of 1878, 5. 10.

A Hindu widow who has succeeded fo a share in & revenue-paying estate
as heir to her ‘deceased husband is not a person laving a proprietary
interest in an estate for the term of herlife only, within the meaning of
5. 10, Beng. Act VIII of 1876. Even if she were, a Civil Court would
not be debarred from decreeing partition of a revenue-paying- sstate at her
instanee if a proper ease for the passing ‘of such 4 dacree. be made out
by her.

Jadomoney Dabee v. Saredaprosono Mookerjes (1) 3 Phool Chand - Lall
v. Rughoobuns Sahoy (2); XKatame Natchiar v. The ZRajak of

Shivagunga (8) ; and Bhagbutti Dace v. Chowdhry Bholanath Thakoor (4)
referred to.

Principles on which Courts should order partition at the instance of o,
Hindu widow stated.

Iw this. cage the plaintiff stated that she and the defendants wera
joint owners of a settled revenue-paying estate, her share in right
of her deceased husband being 3 annas 10 gundas; that-in order.
to remove all likelihood of future diaputes shio applied to the

* Appeal from Original Decree No. 102 of 1881, aginst the decree of
Baboo - Mohendro Nath Bose, Subordinate Judge-of Tirhoot, dated the 4th.
of March 1881

(1) 1 B’O“’ln‘ois, 120, (2) 9 Wt'R-.’ 108-

(8) 9 Moore’s I, A., 539, () L. B, 2T, A, 256



