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APPELLATE CIVIL.

Before Mr. Justico Sadasiva Ayyer and Mr. Justice Spencer.

MARIAPPA PILLAY (Trirp DErENDANT), APPELLANT,

v,

RAMAN{CHETTIYAR anp Tinee oTuERs (PrArnmier AND
Drrexoants L awp 2), RegroNpuntg,*®

Provineiol Insolvency Act (I1I of 1907), see, 86— Voéd ' in, meaning of—Euclusive
juriediction of Insolvency Court to ownid transgfers falling under the section.

A transfor of property falling undor section 36 of the Provincial Insolvenoy
Aot remaing valid nnless and until st aside at tho instance of the Offieial
Receivor, The word  void’ in that section means only ‘voidable’. It is only
tho Official Reecivor and not nnybody eleo, e.g., & pnrghaser from bim, that can
pet such a transfor set aside,

After an adjudication in insolvency the only Court that has jwrisdiction tor
annul a tranefer voidable under the Law of Insolvercy is the Conit of Imsol-
voney and no other Couvre ean adjudicate upon tho voidable character of suoh g,

trangfer in any other proceeding, e.g., asuit, either at thdinstance of a pluintiff
or of o detendant,

SEcoND ArrraL against the decvee of A. Epcinorow, the Dis-
trict Judge of Tinnevelly, in Appeal No. 514 of 1916, preferred
against the decree of I'. N. Knxsunamurrt Vajarviug, the Additionak
District Munsif of Tinnevelly, in Original Suit No. 80 of 1914.

The facts ave given iv the judgment of Spuwour, J. The,
third defendant preferred this Second Appenl.

T. M, Brishnoswamd dyyor and B Vinayaga Reo for the
appellant, ,

T. R. Venhatarama Sestri and G. B. Siveramakrishna Ayyor
for the second respondent.

Srexcir, J.—The plaintiff is the wife of the second defendant.
She purchased the suit property from him on 5th August 1912,
the eomsideration for the sale being the debt to her which he
had incurred for meeting the expenses of u certain litigation
between himgell and his father for which he had pledged his
wife’s jewels, The first defendunt wos a ereditor of the sccond
defendant and lLrovght Oviginal Suit No. 324 of 1913 in the
Court of the Distrivt Munsif of Tinnevelly against bim and got

* Becond Appesl No, 1941 of 1917,
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the suit property attached before judgment. The plaintiff put in
a claim petition but it was dismissed on 2nd December 1913,
On a debtor’s petition presented in the District Court on 15th
September 1913, the second defendant was on 12th December
1913 declared insolvent. The Official Receiver sold the suit
property by auction on 81st July 1914 and the third defendant
pufehased it,

/ The plaintiff brought this suit to establish her title and has
been successful in the lower Courts in obtaining a declaration of
her title, both the Additional Distriet Munsif and the Distriet
Judge finding that the sale by plaintiff’s husband in her favour
was @& genuine one for good consideration. They also held that
the sale by the Official Receiver was a nullity for want of a
vesting order, citing the opinion of Moorz, J.,in Official Recetver
of Trichinopoly v. Somasundaram Chettiar(l), The proceedings
in which the second defendant was adjudicated insolvent are not
in the records of this Second Appeal. Assuming that those pro-
ceedings were regular and that under section 16 (2) (a) of the
Provincial Insolvency Act the insolvent’s property by the order
of adjudication ipso facto became vested in the Official Reeeiver,
there are other obstacles in the way of the third defendant, who
purchased the property from the Official Receiver and is the
appellant in this Second Appeal. The defect in his title consists
in the admitted fact that the transfer of the suit property by the
insolvent to the plaintiff has not been annulled by the Court of
Insolvency either under section 36 or seetion 37 of the Provincial
Insolvency Act., ¢ The Court’ in sections 36 and 37 signifies the
Court exercising jurisdietion under that Act (see the definition in
section 2 (g) of the Provincial Insolvency Aect) which in the
present case was the District Court. I am of opinion that no
Court has the jurisdiction to annul, as such, a transfer amounnt--
ing to a fraudulent preference or a voluntary transfer made

MARIABPA
PILLAY
v.
RAMAN
CHETTIYAR.-

Seences, J.-

within two years of the adjudication, except a Court exercising

insolvency jurisdietion in proceedings which have been instituted.
to declare the debtor, who made the transfer, insolvent by a
petition duly presented under the Act. In Gandla Veeramma
v. Romaswamieh Garu(2)it was held by Pritiies and Krism-

NaN, 4J., that a Receiver appointed by a Court of Tnsolvency

(1) (1916) 20 M.L.J., 415. (2) Second Appeal No, 360 of 1616 {unreported),.
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conld bring a regular suit in another Court to set aside a trans..
action under scction 36 of the Provincial Insolvency Act, but
with due respoct, I feel doubt whother that decision was right.
I do not think that a special statutory provision whereby Dis-
trict Courts and certain othor Courty ave invested by notification
of the Local Government under section 8 (1) with the power
among other powers of invalidating certain defined transactions
of insolvonts shonld be extendod to all Conrts of original jnrisdic-
tion whothor notificd nnder this Act or not. Otherwise conflicts
might arise between tho decision of a Court sitting in Insolvency
and the Judgmont of another Court exereising ordinary original
jurisdiction. Transfevs of thig kind, if they do not fall under
section 53 of the Transtor of Property Aet, would, in the ahsence
of any provision to the contrary, be valid transfers,

I further agree with the viow taken in Hemraj Champa Lall
v. Bamakrishnan Eam(l) and in Kauleshar Ram v. DBhawan
Prasad(2) that it ig the Official Receivor who must set: tho Counrt
in motion to annul a transfer under scction 36 or 37.  These
sections speak of such transfers as being ¢ void agninst the
Roceivor’, not void against all the world. :

On the analogy of the English Bankrnptey Act, it has been
laid down in three decisions of this Court that ‘void ’ in section
86 of the Provincial Ingolvency Acb and in the corresponding
section 55 of tho Presidency Town Insolvency Act means © void-
able’ (see Khun Suhil Bungi Abdul Khadar Sahib v, The Offfeial
Assignee of Muadras(3), Swnkurancrayens Aiywr v, Alagird
Aiyar(4) and Ofictal Becetver of Trichinopoly v. Somusundaram
Chettiyar(5).

Ay additional reason was given by my learned brother im
the latter came, viz., that the Act makes the intervention of the
Court necessary, which would not bo so if sush a transfor wore
void ab indtio. It has been hold by wnother Bench of this Conrt
in Ussum Kussim Sait v. Palat Muhammad Koya(6), that even
the word ‘ void’ in section 37 of the I’rovineial Insolvency Act
only meaus ‘ voidable ’ although that soction leaves the Court no
discretion in the matter, by declaring that every transfer of

(1) (1917) 88 1.C., 868 (Patna). (2) (1917) 42 1.0,, 845 (A1),
(8) (1014) M.W.N., 247, (+) (1918) 8 L.W,, 281,
(5) (1916) 80 M.L.J, 415. (6) (1917) 38 1.C,, 821 (Mnd.).
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property which amounts to a fraudulent preference °shall be
annulled by the Court,” the words in section 36 being ‘may  be
annulled.’ Tt is enough for this appesl that ¢ void’ in section 36
means ‘voidable’ The appellant’s pleader citing the Fuall
Bench case of Lakshmi Doss v. Roop Laul(l) argues that he
should be allowed to raise the voidability of the transaction in
plaintiff’s favour as an equitable defence in this suit, and further
contends that the Official Receiver when he sold the insolvent’s
property by auction sufficiently indicated his intention of exer-
cising his discretion towards the avoidance of the sale to the
plaintiff,

But that is not enough. The transfer has not been annulled
by the Insolvency Court. The appellant cannot be allowed for
the purposes of this suit to stand in the shoes of the Official
Receiver, an officer of Court, who has not been made a party, and
to raise a defence involving the decision of a point which it is
only within the jurisdiction of a Court dealing with the estate in
insolvency to decide.

Moreover the transfer to the plaintiff, looked at from the
point of view of section 36, is not a voluntary transfer, as both
Courts have found that there was consideration for it. For the
application of gection 87, it was not made within three months of
the presentation of the petition on which the adjudication was
made. Hven regarded as a transfer in frand of creditors, it could,
under the authority of Palaniandi Chetty v. Appavu Chettiyar(2)
and Subrahmania Ayyar v. Muthic Chetliar(3), only be avoided
by a suit instituted for the purpose of having it set aside.

The Appeal therefore fails from every point of view and is
dismissed with costs.

Sapasiva Ayvar, J.—The Full Bench decision in Lakshms Doss
v. Roop Lawl(1l) (which is binding on me sitting in a Division
Bench) should not, in my opinion, be extended so as to enable a
defendant to raise an equitable defence if the Cotrt before whom
it i3 raised would not have jurisdiction to entertain a suit if
brought by the defendant to obtain the relief of cancellation based
on the right put forward as the basis of the equitable defence.

(1) (1907) T.L.R., 30 Mad., 169 (F.B.).
42) (1010) 30 M.LJ., 565, (8) (1918) L.L.R,, 41 Mad., 612 (F.B.).
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.

Such an equitable defence may be successfully pleaded in some
cases even though a suit to obtain the relief based on the facts
on which the defence is based may be barred by limitation, bub
I do not think that where the right to grant such a relief is, by
statute law, vested in a special tribumal, the defence could bo
pleaded before another tribunal not vested with such power. 1
therefore agrec with my learned brother that o transfer falling
under section 36 of the Trovincial Insolvency Act remains valid
till set aside by the Insolvent Court at the instance of the Reoei-
ver and that the voidability of the transfer ecould not be pleaded
as a defence in any Court till it is so set aside. I might further
add that in this case there is nothing to show that the Roceiver
Gopala Ayyar knew of the transfer and elected to avoid i, It
ig the Receiver alone that could so elect and not a purchaser from
him, Hence assuming that an order of annulment by the Court
at the Receiver’s instance is nnnecessary and that the Receiver’s
unilateral declaration of intention to avoid will sulfice, there is
nothing to indicate that even such a declaration of intontion
existed in this case. The Receiver’s act of selling the property
to the third defendant isno proof of such intention in the alisence
of evidence that the Receiver had even knowledge of the alion~
ation to the plaintiff, A man cannot intend to destroy a thing
of whose existence he is unaware.

I do mob wish to enter upon a considoration of the dilticult
question whether the Full Bench decision in Lakshmi Doss v.
Loop Lawd(1) can bo reconciled with tho principle of the recent
Full Bench deoision in Subrahmania Ayyar v. Muthia Chettiar(2)
in which it was held that a defendant cannot set up the
voidability under section 53, Transfer of Property Act, of an
alienation made in the plaintifi’s favour in fraud of creditors till
such alienation is set aside actually by a decrce passed in a
regular suit, especially in view of even moro recent decisions
which held that even a single creditor could maintain such asuit-
brought in his own individual intorest and not nocessarily on

behalf of all the creditors.
N.R,

. o AL L i A WA ) s b A e FPNPTN

(1) (1907) 1 L,R., 80 Mad., 160 (F,13.),
(2) (1918) LL.R., 41 Mad,, 612 (F.15.).




