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APPELLATE CIVIL.
Before Mr. Justice Ayling and Mr. Justice Krishuan.

RAMASAMI GOUNDAN (Prrrviowar), Peririovns,
Ve
KALI GOUNDAN (Cuunrse-PrrrrioNer), Resronnenm.®

Madras Bstaber Land et (I of 100%), s 131, 192 and 205 ~Orvil Procelure
Cluda (Aet Vof 15093, see, 1 E5—~dpplication to Deputy Collactor 1o sat aside rent
sale on the thirtiath day —Deputy Chollector, absent on leave—Deposit made
tiwo days later—8ale set astde by Deputy Collector without naties to pu}cha,ssr
—Revigion petitions to District Collector and Brard of Revenus, diguissed—
Revision petilion to High Jourt, competrnzy of ~Discretion in ervarcise of revi-
stonal powers —Absance of motice before setting aside sile, effecl of —'#2nzral
Clauges Act (X of 1897), vaz. 10,

Axn application 5o sot aside a sale ot Loy avvoard of voat wed woads 0 the
Deputy Colloctor under section 131 of the Madray Fstatos Lrnd Aot anl the
deposit therein regnived tmdered wvn tho lust day allowad by it gsstion ;
the Daputy Collestor being abseal o1 Dave, 13 potitioner wus aska1 by tha
clerk 1o come two days later on, whioh day the Depusy Colloctor veesivaed
tho deposit and 83t aside the sale withoub giving nstize th the parahndnr,  The
labter presentod potitisng fo tho Disteict Collaotor anl the Boarl of Ravauus
vegpoetively (o roviso tho order undor gactisn 205 of thoa Ack; the poehitiing
being dismissed, tho purchager led n revision petition to tho ITizh Gourl. ‘Thi
respondent objectod that no revision lay to tho 1Tiph Oonet aad that a3 the gl
was property sob aside, the High Qourt should not interfers in revigion,

Meald, Lhat thy vevigion patition to the Migh Court wus oompetonh, heoiiise
section 102 of the Maleas Hitatos Lounl Aot vondors gaction L3 of thoe Qlvil
Procodurs Code upplicahle to all saits, appanis and other procgading« under the
Aot, eyen though seetion 205 thereof gave a power of rovision tio the 13 ared of
Bevenue nod the Districh Uollector; but whore the petitionor had previnusly
applisd to the revenus anbhoritios pud failed, the High Conrt wonld destiun to
-exsreise its diserotionary power in revision, unlegs it was imperatively ealled
upon o do 80 to prevent miscarriage of justios ;

thut, as tho deporit was nob mada on the 'nyt day owing to the abyenco of the
Deputy Collector and not the defgnlt of the patitioner, it was compotent to the
formar fo roceive the doposit on the next open day undor goneral principles of
law pmbodied in saction 10 of the Genoeral Clansos Aot, and sob aside the sale ;

Shom:hgp Blawsthan Radreo v, Goviad Chunder Ray (1811) LR, 18 Gale,, 231
followod ;

thatass wming that the failure to give notice to the purchaser vitiabod the
whole procewdings, the Tigh Court will nok vxereise its rovisinal powers on
that groand alone ;

* (Jivil Revision Petition No. 111 of 1918,
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and that the order setting aside the sale was proper as no valid objection
was or could be raised by the petitioner even when opportunity was givon fio
him,

Purmrion under section 107 of the Government of Tudia Act
to revise the order of H. 8. Lrnoyp, the Distriet Collector of
Trichinopoly, in D. Dis. No. 2408, Revenue, of 1917, against the
order of D, Drravrva Napar, the Deputy Collector of Namakkal,
in Miscellaneous Petition No. 95, otc., of 1917,

A sale was held under the Madras Istates Land Act for
arrears of rent on the 24th Aprl 1917 The tenant applied to
the Deputy Collector of Namakkal on the 24th May 1917 under
section 131 of the Act to set aside the sale on payment of the
arrears for which the sole was hsld and the other amounts
payable to the purchaser under the section. The Deputy
Collector was absent on casual leave on that and the next day
and the olerk of the Deputy Collector’s office asked the
petitioner to go over to the office on the 26th May 1917 to
make the requisibe deposit; on the latter date the petitioner
made the deposit of the amount due from him before the
Deputy Collector who received the amount and set aside the
sale without giving notice to the purchaser. The latter filed a
revision petition to the District Collector, as well as another to
the Board of Revenue (vide judgment of the High Court); the
petitions were dismissed, The order of the District Collestor
was a3 follows ;— : ‘

“On the 24th May the last day open to him, the counter-
petitioner appeared with the deposit and applied to have the sale
set aside. The Divisional Officer was absent on casual leave, the
olerk therefore told him 4o come on the 26th, which he did. In the
oircumstances, I cannat suy that the sale was improperly cancelled
even though no notice was given as it ought to have been to the
purchaser. I deecline to interfere on revision, and dismiss the
. petition.” ‘ '

Against this order the petitioner (purchaser) pfefer'red this
Civil Revision Petition to the High Court.

K. V. Sesha Ayyargar for the wionen

L. 8. Veeraraghave Ayyar for the respondent,

Avnix, J.—This petition arises out of an order of the Deputy

Collector of Namakkal uvnder section 131, Madras Tistates
Land Act, setting aside a sale for arrears of rent,
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The preliminary objoction is taken thab this Court has no
puwer to revise such an order. I do not think this objection
can be upheld. It is true that scction 205 of the Act (read
with the Schodals, part B, No, 19) gives a power of revision to
the Board of Bevenue or the Distrizt Collector in the case of
such an order; and in the present case, pebitioner has invoked
the interference of both the sathoritios namsl without success.
Bub seetion 192 rouders section 115 of tho present Code of
Civil Procedara (old sestion 622) applicable to all suits,
appeals and other proceedings wander the Madras Hstates Land
Act. Tt may seom undesirable that the power of revising the
same order should vest in two authorities so different in their
congtibution and ordinary procedure as this Court and the Bourd
of Rovenue; und one may wonder whether such a resnlb was
deliberately intended by the Legislature or arrived at by
inadvertence. Nevortheloss wo have to intorpret the Act as it
stands, It is impossiblo to say thab the grant of the power of
revision to this Court is inconsistent with ‘the grant of similar
power to the Collector and Board of Rovenue; and 1 think it
must be held that soction 192 vests this Court with the power of
revision, which petitioner invokes,

Ity oxereise is, of cowrse, always diseretionary ; aul where,
as in tho present case, the petitionor has proviously applied to
the revonue suthorities under sestion 203 without success, I
think this Court might veasonably doecline to exerciso it unloss
in:pera.tivoly called upon to do so to prevent a miscarriage of
justice. .

The facts of the case are cloarly sot forth in the order of
the District Collsclor, declining to interfere, which runs thus :

“QOn the 24th May, the last day opon o him , the counter-
petitioner appeared with the deposit and applied to have the sale
got aside. The Divisional Ollicer was absesab on casual leave. The
clerk therefore told him to come on the 26th, which he did. In the
cirenmstancos, I cannot say that the nalo was im properly cancolled
even though no notice was ggmen as i6 ought to have been to the
purchaser. I decline to infdefere on rovision, and dismiss the
potition,”

Petitioner’s main contention iy that the de posit of the amount
hy the defaulting ryot, within the period of 30 days from the
sale, 18 a condition precedont to the passing of an order setting
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aside the sale; and that unless it is strictly complied with, no
matter what the circumstances may be, an order setting aside
the sale is ulira vires and illegal. The admitted failure to give
notice to the auction purchaser before passing the order is also
said to be an infringement of Order XXI, rule 92, and o
equally invalidate the order,

As regards the first objection, however strict the wording of
section 131 may seem to be, and although section 5, Indian
Limitation Act, is not in terms applicable, authority is not want -
ing for a more reasonable and liberal interpretation of the
soction. Shooshee Bhushan Rudro v. Govind Chunder Roy(l)
was a precisely similar case to the present one under the
Bengal Tenancy Act; the learned Judges held that, on general
principles, when a fixed period is given to do a certain act, and
the person bound to perform it is, from no act of his own, bu
from some act or order of the Cowrt, prevented from carrying it
ont, he gets the advantage of the next open day. This ruling
was followed and the same principle applied in other cases in
the samo Courxt (vide Peary Mohun Aich v. Ananda Charon
Biswas(2), and by a Bench of this .in Sambasivea Ohari v.
Ramasamt Reddi(3) to a case nnder the Reut Recovery Act, It
has been embodied as asalubary rule in section 10 of the General
Clanses Act as regards cases where the Coart or office is actually
closed. Inthe present case it may be said that the office or Court
of the Deputy Collector was not closed on the last day of per-
formance, but only the presiding officer, the Deputy Colloctor
himself, was absent on leave. This makes no difference. In
conscquence of his absence, respondent found it just as impos-
sible to get his deposit received, as if the office or Court had
been shut up, and his failure to perform the act required of him
within the time specified was equally occasioned by the act of
the Court and by no act of his own, ’

I find nothing inconsistent with this in Chundi Charan Mandal
v. Banke Beshary Lal Mandal(4). In that case it was not shown
that the judgment-debtor’s failure:to depostt the full amount
within the prescribed period was due to any act or mistake of
the Court; and the learned Judges are at pains to make it clear

(1) (1891) LL.R., 18 Calo,, 281, (2) (1891) L.L.R., 18 Calo., 631
(3) (1899)L.L.R., 22 Mad., 179. (4) (1809) LL,R., 26 Oalo,, 449 (F.B.).
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that, if it bad been, their decision might (not to say, would) have
been different, In another case quoted, Bibv Sharifun v.
Mahomed Habibuddin(l), there is nothing to indieate that the
failnre to deposit within the prescribed {ime was dne fo auy
act of the Comrt, and the learned Judge whose judgment ix
relied on (Mookxraxi, J.), had subscribed to the general prineiple
laiddown in  Shooshes Bhushan Eudro v. Govind. Chunder
Roy(2)~Vide his judgment in Mahomed dkbor Zaman Khai
v. Sukhdeo Pande (3).

Appellant’s vakil drew our attention t6 Government Notifica-
tion No. 1485, Reveuue, dated 27tk Mareh 1912, under whick a
deposit mnder scetion (51 i8 allowed to bo puid info auy sub-
treasury ; and suggested thab, as this albernative conrse was.
open to him, respondent should not be allowed the benefit of the
generel principle.  The courge preseribed by the Act is pay-
ment to the Collector; and we arein no position to say that
when respondent found the latter’s office elosed againgt him,
Le was in a position to avail hiwmself of tho albornativo course.

In my opinion it was competent to the Deputy Collector to.
set aside the sale in the circumstances, although the deposit was.
not made within the prescribed time,

Coming to the second point, whether failure to give notice
is o mere regularity, or vitiates the whole proceedings is open
to argument, Dut taking the view most favourable to appel-
lant, I should nob be prepared to exercise our revisionary
powers in this case on that ground alone. 1 the ubjection were
allowed, our only course would he to set mside the Deputy Collec-
tor's order, and remand the application for disposal after due
notice to appellant, But we have now had the advuntago of
Learing the caze fully argued in all its aspects; and it iy elear
that appellant could bring forward no tenuble objection to the
setting aside of the sale, and that the Deputy Collector’s order
was o perfectly just, reasonable and proper one (apart from the
omisgion to give prior notice). To ranand the case in such
circumstances would be futile,

I wonld diswmiss tho petition with costs.

Krisaxan, J.—1 agree and have nuﬂxinc? further to add

Acept that I have alre: uly (lua,]‘n with the revisional pawor of

(1) (1611) 18 C.Tud., 555, (2) (1691) LL.R., 18 Cinle, 231,
() (1911) 18 Lk, 467,
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the High Court in my judgment in Paramaswamy Aiyangar v. Ramasam

Alamelu Nadchiar Ammal(l), which may be referred to. GO?DM
E.R. Kant

GOUNDAR,

———

KRrisuNay, J-

APPELLATE CIVIL.

Before Mr, Justice Sadasiva Ayyar and Mr. Justice

Spencer.
JAMPANA SOMADU (Firsr DEFENDANT), APPEELANT, 1918,
October 24
v. 28 and 31.

ZAMINDAR OF MIRZAPURAM anp avorEer (PLAINTIFPS),
REsronpeNTs.*

Madras Estates Land Act (T of 1908), «s. 158 and 157—Suit in Revenue Court
to eject mon-occupancy ryot of ¢ old waste’ on expiry of registered lease for
more than five years granted before the Estates Land Act—Jurisdiction—
Mesne profits, jurisdiction of Revenue Jourt to gramt. -
A suit is weintainable in « Revenue Court under sections 153 and 157 of

‘Medras Batates Land Act to eject a non-occupaney ryot of ‘old waste’ on the

-expiry of the term of o registered lease for more than five years though granted

pefore the commencement of the Estates Land Ach.

Atchutaraju v. Rejeh 7. @, Xrishnayachandralu Vars (1915) L.L.R,, 38 Mad.,

193, not followed. .
A Revenne Court can nward mosne profite avmnst persons in unlawfal

possession of Jands holding over beyond the period of their lense.

SECOND APPEAL against the decree of E. P .xnxmam-W aLsm, the
Acting Distriet Judge of Kistna, in Appzal No. 134 of 1915,
preferred against the decree of M. Viwkanna Navoou, Suits
Deputy Collector, Kistna, in Suit No. 1158 of 1914.

~ This was a suit by a landholder under section 158, clause (e)
of the Hstates Lund Act to ejeot the defendants from certain
‘old waste’ lands which were leased to them for a term of fen
years (1908 to 1912) under a registered deed, but which they
failed to vacate on the expiry of the term of the lease. Plaintiff
algo prayed for recovery of arrears of rent for fasli 1822 (1912) and
mesne profits forfasli 1323 (1918) onwards. Defendants contended

e

(1) (1919) LL,R., 42 Mad., 78,
¥ Hocond Appeal No. 1569 of 1017,



