1918,
Beptomhar
20, 23 and

Oolobor 22.

302 THE INDIAN LAW REPORTS [VOL. XI1X

APPELLATE CIVIL.

Before Sir. John Wallis, Kt., Chief Justice, and Mr. Justice
Seshagiri dyyor.

KRISHNA CHETTIAR (PraiNrirr), APPRLLANT,
.

VENKATACHELLAPATHT CHETTIAR Avp mIFTeEBEN OTIERS
(DerexpaNTe), Rusponprygs.®
“Guardians and Wards Act (VII of 1890), sa. 3% and 85—Bonds given to Uourt
by gquardion and sureties——Court obliges under the bonds—Persons entitled
to sue on the bonds-—Breach of conditions of bond, when,

Under mection 34 of the Guardians and Wards Act (VII of 1890) it is the
Court that is the obligee under the bonds given by tho guurdinn and his
sureties ia respeoct of the managemont of a ward’s estate and oxeept under
an agsignment from Counrli under sccbion 35 of tho Act nobody clse can gue
on the bonds. The conditions of honds given under soclion 3t (¢} and (d) of
the Guardiang and Wards Act and under Form No, 88 of Civil Bules of
Praclice, being to oxhibit such accounts as may be directed by Conxt or pay
such balance of the minor's monoys in tho guordian’® hauds as the Court may
direct, tlicro iy no right of suit as for a brewch of the conditions of the honds
unless there is a {)r(tlimin:m‘y order of the Court either fo exhibil acoounts or
to pay any specifiod halance and & broach thevool.  An nssignment of tho bonds
hy the Court without any aneh proliminary ordor, on the ground that thers was
a prime focic caso of malndministration is invalid and doos not give & right
of suit ou tho bonds, '

Obiter~-The loss of the bond s no intpodimaent to 168 assi nmoens,

Arpppar against the deovoe of C. V. Viswawaria Saswnr, the
Subordinate Judge of Kumbaktnam, in Original Suit No. 64
of 1915.

This was a suit to recover about Re, 20,000 from. the (irss
defendant personally and by the sale of immovable proporties
montioned in the plaint, under the following circumstancesy s—
Plaintill’s father died whon plaintifl was a minor, and the first
defendant was appointed as the guardian of the person and
properties of the plaintill by tho Distriet Cowrt of Tanjore.
The first defendant, the deceased father of the second dofendant,
and a third person cxecuted on 21sh April 1896 a security
bond to the District Court under whioh they gave, as seeurity

# Appeal No, 138 of 1017,
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for the due fulfilment by first defendant of the terms of the
adwministration bond exeonted by him to the District Court, the
immovable properties detailed in the schedule attached to the
plaint, The first defendant acted as gnardian for about three
years aud was then removed by the District Court on 13th
February 1900 and plaintiff’s mother was appointed in his
stead. Plaintiff alleged that during the period when the firat
defendant acted as guardian he was guilty of various acts of
misconduct and that in consequence he incurred a loss of about
Rs. 22,000, Plaintiff attained majority on 183th February 1913
and filed this suit on 20tk September 1915,

The original administration bond given to the Distriet (Jourt
by the first defendant as guardian of the plaintiff was lost-and
on the application of the plaintiff the Distriect Judge passed an
order on 1st Deeember 1914, directing that the security bond
be assigned over to the plaintiff to enable him to file a suit.
On 29th Beptember 1916 an assignment in pursuance of this
order was endorsed on the security bond by the District Judge
and it was only on 27th November 1916 that a regular assign-
ment deed was executed and registered. The other defendants
were alienees from the first and .second defendants of the
immovable properties mentioned in the plaint. The firet
and fifth defendants were ew parfe. The pleas of the other
defendants, as far as they are matberial for the present report,
were (1) that jn absence of the original administration bond and
in the absence of an assignment thereof, the plaintiff had no-
cange of action, (2) that as there was no assignment to the
plaintiff of the security bond before the date of the suit, plaintiff
had no right to sue, (3) that there was no proof of any breach
of the conditions of the administration bond and of the security
bond and (4) that the defendants were alienees for value without
notice of the charge created by the security bond and that
therefore they and the properties purchased by them were not
liable. The Subordinate Judge gave a decree for Rs. 5,821
personally against the first defendant and upholding the other
‘defences dismissed the auit as against the other defendants with
costs. Plaintiff preferred this Appeal.

A. Krishnaswami Ayyar with G Gopalakrishna Ayyangar
for the appellant.~Though there was no formal assignment of the
surety bond tomy client before suit, there was an order to assign
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if to me and there wagsan actual assignment after the filing of the
suit, 1.e., after the issues were framed. After the order to assign
the bond there wasno further act to be done by the District Judge,
but a ministerial act. Section 35 of the Guardian and Wards
Act iy the only provision in the Aect in respect of agsignment..
Even there the provision is ‘may assign.’ No assignment is
necessary. If an assignment wore necessavy, the order to assign
itself operates as an assignment. There need not be o written
assignment ; seo section 9 of the Transfer of Property Act and
Surat Chandra Roy Chowdhury v. Rajoni Mohan Roy(l). A
heneficiary such as the plaintiffcan maintain a suit on the bond
execubed o the trustoe even without an assignment. Security
bouds for administration of an estate to which several persons
way be eontitled stand on a different footing from a security
bond given for the protection of the estate of a single minor.
Reference was made to soction 257 of the Indian Succession
Act. Withoutany assigniment the beneficiary ovlegatee can sue.
Ramanadhon Chetty v. Katha Velan(2), Sowcar Lodd Govinde
Doss v. Muneppa Naidu(8) and In re Culverhouse Cook v. Culver-
house(4). In England personal estates will pass without formal
assignment. No formal conveyance from a trustee to the benefi-
oinry is necessary ; Rajah of Karvetnagar v. Saravana Pillai(5).
See soction 56 of the Trusts Act. The Distriet Judgo is only a bave
trustee.  Acquisition of titlo by the plaintiff during the course of
the suit perfects his title, the plaintiff alrendy having the beneficial
title ; see Doradsawmi Pillai v. Chinnia Goundan(6), Subbaraye
Chetty v. Nachiar dmmal(7). 'The fact that the bond givon by the
guardian has been destroyed does not disentitle my client to
enforce the bond given by the surety, Moreover, the surety’s bond
recites the terms of the guardian’s bond. When a guardian gives
& bond for due administration of tho ward’s estate, the ward need
not prove, in order to entitle him to recover damages, that the
guardian acted fraudulently, The security bond being registered,
subsequent purchasers for value are presumed to have notice of
the terms of the boud.

(1) (1908) 12 0. W.N., 481. (2) (1918) LL.R.; 4L Mad,, $58.
(8) (1908) LL.R., 31 Mad,, 534, (4) (1898) 2 Ch,, 251,
(B) (1916) 4 L, W., 200 at pp. 203 and 207, (8) (1018) 84 M.L.J., 258.

(7) (1018) M.W.N., 199,
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Tae Howeue the Advocate-General, 8. Srinivasa Ayyangor
(with 8. T. Srinivasagopalachart and K. Bhashyam Ayyangar
and K. Narasimha Ayyangar) for respondents.—The question is
whether there is a right of suit. The security bond gives only a
charge on certain lands. There is no moritgage given on the
lands, If so Ramachariar v. Dorasami Pillai(1), Rangappa v. Tha=
mayappa(2), Balasubramanya Nadar v. Sivagury Asart(3) hold
that want of notice protects bona fide purchasers for value; see
section 100, Transfer of Property Act. In the absence of an
actnal assignment before suit there is noright of suit. This is
an actionable claim. A writing is required by section 180 of that
Act in order to assign the same. Section 85 of the Guardians
and Wards Act is borrowed from section 83 of the Lnglish
Probate Actof 1857 which shows that the Court should ask the
Registrar to assign to the party and the Registrar must assign;
but the order to assign is not equivalent to assignment by the
Registrar. Subsequent production of assignment deed will not
do, as the sectionis not analogouns tosection 4 of the Succession
Certificate Act. Cope v. Benneté(4), Tristam and Cootes’ Probate
Practice, page 845 ; see Seton, pages 822, and 823 for the forms
of assignment of bonds by executors and administrators and
also by guardians. In this case there has been no breach of
the conditions of the bond, The guit is barred by limitation.
Article 68 applies to the case of an administration bond
given by a guardia.n for the due administration of the estate,
The guardian was removed on 13th February 1900 and the
suit was instituted on 20th September 1915. A suit on the
bond must be commenced within three years from the date of
the breach and time began to run from the time the guardian
was removed, The security bond creates only a charge on the
lands, Article 132 governs suits to enforce & charge ; and this
suit to enforee the charge is barred by limitation under article
132, as more than twelve years have elapsed from the date of
the removal of the guardian. [Cases quoted to support the
point of limitation are not noted here as the decision of the
Court turned on other points.]

(1) (1915) 29 1.0., 806 (Mad.). (2Y (1914) 26 M.L.J,, 514,
(8) (1911) 21 M.L.T., 562. (4) (1911) 2 Ch., 438.
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A. Krishnaswami dyyar in reply.—Under section 34 of the
Guardiang and Wards Act the Comrt must be satisfied Heat that
the ongagement of the bond has not been kept.  In this eage the
Counrt eame to the conclusion that the conditions of the bond were
broken when the plaintiffiapplied to the Conrt for assignment of the
gecurity bond for the purpase of recovering the losses from the
properties given as gecurity, and timoe commenced to ran both as
agninst the guardian and the sureties ounly from the date of the
order, viz., lst December 1914, when on being satisfied that the
guardian cormmitted acts of misappropriation the Conrt ordaral
the assignment of the bond. The guardian iy liable to render
accounts for the period of his administration till his death thongh
he might have been removed praviously ; see Kanfi Chandin
Mukerji v, Ali-i-Nubi(l). The secarity bond, HMxhibit A,
charges not only immovable properties, but it also ¢mtaing &
covenant to pay and hence it is a mortgage, and subsequent
bona fide purchaser for value will be affacted by notice of ity
terms, especially as it is registered.

Wavrnis, C.J.—This is an appeal from the decreo of the Sub-
ordinate Judge of Kumbakonam in so far as it dismivsed the snit
brought by the plaintiff as assignee of a surety bond, Hxhibit A,
dated 21st April 1898, charging tho immovables thoroin
mentioned for the'due performance by the fivst defendant of his
obligations under the boud given by himn to the District Courb
under section 34 (a) of the Guardians and Wards Act as guardian
of the plaintiff who was then & minor. T'he immovable proper-
ties of the other sureties being insufficiont, the first defendant
added certain properties of his own and became a party to the
surety 7bo-nd, Iixhibit A, as well as to tho-prineipal boud which iy
now missing. The Subordinate Judge passed a personal decroe
against the gnardian,jthe first defendant, who did not contest the
suit, and otherwise dismissed it on the gronnd that tho pluintit
had no right to sne on the bond, lixhibit A, at the date of the
suib, as the principal bond had not been assigned to him and
there had been no regular assignment to him of the suroty bond,
Exhibit A, but only an ovder by the District Court that it should
be assigned. He also dismissed the suit on the ground that the

(1) O011) LIL.K., 83 All, 414,
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plaintiff had fadlod to prove what were the forms of the prineipal
bond which was missing, and held that the defondants, who are
aliences from the suretics nnder Exhibit A, took withoub notice
and are exempt from lability.

As regards the first point, I awm of opinion that the plaintiff
had vo title to sne on Exhibit A without an assignment to him by
the Court both of the principal bond and of the surety bond,
Bxhibit A; but T do nob think the case can be satisfactorily
disposed of on this ground. The District Judge hassince assigned
Exhibit A by a registered instrament, and though the principal
bond has not yeb been assigned, we might, I think, accept the
‘assignment even ab this late stage if this was the only difficulty
in the plaintiff’s way. The fact that the principal bond is lost
would not prevent its being duly assigned. The Heclesiastical
Courts were required by a statute of Hoenry VIIL to take bonds
with sureties from persons to whom they granted administration
of the estates of deceased persons, and a statute of Charles I1
gottled the terms of the bond to be so taken. There was a right
of action on these honds in the Common Law Courts, but the
. Boeclesiagtical Judge to whom the boud had been given did not
sue himself, but, ay stated in Bolton v. Powell{l) the Ecclesias-
tical Court made an order in favour generally of one of the next
of kin that the bond be attended with’ and the party in whose
favour the order was made was allowed to sue in the name of
the Noclesiagtical Judge to whom the bond had been given.
Whether under any circumstances the sareties could be proceeded
against in equity without such an order of the Heclesiastical
Court was discussed in the case just mentioned. The Probate.
Act of 1857 first made these bonds assignable, and its provisions
in this respect have heen reproduced in the Indian Succession
Act, the Probate and Administration Act, 1881, and lastly in
sections 34 and 85 of the Guardians and Wards Act, 1800, The.
Court now being the obligee under the bond is alone entitled to
sue on 1t in the absence of an assignment in due form of law.

In the present case I feel constrained to hold in the present
state of the evidence that the suit fails on the broad ground that
10 breach of the conditions of the bond (Exhibit A) has been
proved. Section 84 (a) of the Guardians and Wards Aot

(1) (1852) 2 De G.M. & G-, 1 ot p.‘2l.
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obliges the gnardian, if so required, to give u bond to the Judge
of the Court

“ engaging duly to account for what he muy receive in rospect of
the property of the Ward.”

By scction 84 (b) heis to deliver an inventory within six
months, and by section 84 (c) he is to

“ exhibit his acconnts in the Court at such times and in such
form as the Clonrt from time to time divects.”

And by section 84 (d) heis

“to pay irto the Court the balance due from him on those
accounts, or 80 much thereof as the Court directy.”

The form of hond preseribed in Form 93 of the Civil Rules of
Praotice, 1902, clearly follows the provisions of section 54 (¢) and
(d) just set out, the condition of the houd being that the
guardian shall duly account

“at snch periods an the Judge shall appoint and shall duly pay
or dispose of the balances whiob shall from time to time be found
to be due from him aa the said Court or Judge hax dirested or ghall
hereafter direct.” - '

No doubt, this form was not in foree in 1836 when the first
defendant as gnardian executed the principal bond which is
now missieg, but there isno reason to assume that the bond
then cxecnted by the first defendant was of a wmoro onerous
character than the form now prescribed. Now to constitute a
breach of this bond there muat be a failure either duly to aceount
at a period directod by tho Court, or a failure to pay as ordered
by the Court a balance found due from: him: and wherce thore is
no evidence of any order to account within o fixed time,
or to pay any balance within a fixed poviod, there is no breach of
the obligation of the bond., This follows from the language of
the bond, and has beon expressly ruled in the case of a similar
provision in the old statutory form of administration bond ;
Arehlishop of Canterbury v. Tuppen(l) and drehbishop of Canter-
bury v. Robertson(2).  The latber case also deals with the question
of what amonnts to a breach of the condition well and truly to
administer the estate in the old form of administration bond.
To establish a breach of that condition it was not necessary to
show a failnre to obey a specific order of the Court. Similarly

(1) (1828) 8 B. & C., 151. (2) (1888) 1 Or, & M., 800,
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under section 81 of the Prohate Act, 1857, the bond is to he con-
ditioned for duly ccllecting, getting in and uadministering the
estate of the deceased, langnage followed in section 256 of the
Indian Succession Act and section 78 of the Probate and
Administration Act; and therefore in the cage of these bonds it
is enough to show & failure to administer or collect and it is not
necessary to show a failure to obey a specific order of the Court.
Where, however, as we munst assnme in the present case, the
only conditions in the hond were to exhibit accounts when
ordered by the Court and to pay or apply the balance found due
a8 directed by the Court, if there is no order, there is no breach

and the suit on the bond necessarily fails. There is no evidende

of any order to account or of any order to pay in the present
case. All the District Judge did was to direct the assignment
of the bond on the ground that there was a prima facie case of
maladministration against the first defendant. In the case of
bonds under the Guardians and Wards Act the proper course
appears to be to get an order to pay against the guardian nnder
section 84 (d) or a decree against him, and, if he fails to satisfy
the order or decree, then to sue the sureties in respect of this
breach as to which there will be no defence and the article of
limitation will be article 68 unless, as in the presemt cuse, the
bond charges immovable property, when that article may he
inapplicable. It is umnecessary to consider this point, or the
other question raised in argument before us as to when time
beging to run when the condition in the bond is duly to
administer. In my opinion the appeal fails and must be dis~
missed with costs against defendants Nos. 8 to 9 the aliences. As
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those grounds apply also to the decree against the first defend-

ant, we set aside that decree also, but without costs in the
exercige of our powers under Order XLI, rule 83,

SesHAGIRY AYYAR, I.—I agree.
N.R.

SERHAGIRD
AX¥AR, J.



