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Before Mr. Justice McDonell and Mr. Justice Field.

GOl’AL CHUNDER MITTER (Pr.Aitmi'F) v. MOIIESH CIIUNDIill 
BORAL am b  o th ers  ( D epend  ah 'm ) . *

Suit for Possession—Civil Procedure Code ( Act V III o f  1859), s. 246— 
Limitation Acl ( X V o f  1877), sclied. ii, art. 11.

"Where, in consequence of an adverse order pnssed under the provisions o f 
Act V III of 1859, s. 246, a suit is [since the Limitation Act (X V  o f 1677) 
caine into force] instituted to establish tlie plaintiff's right to certain property 
and for possession, such suit is not governed by the provisions of art. 11, 
sclied. ii of Act X V  of 1877, but by the general limitation o f twelve years,

ICoylasJi Chunder Paid Cliovodlirij v. Preonath Roy Chowdhry (1), Matonginy 
Dan.iee v. Chowdhry Jmmiwnjoy Mullicli (2), Joy rant Loot v. Panirum 
Dhoba (3), and Raj Chunder Chatterjee v. Shuma Churn Garai (4) cited.

T he judgment of tlie Court o f first instance in tins case 
was as follows:—“  This is a suit to establish the plaintiff's right 
to certain property aud to obtaiu possession thereof jointly with 
tlie defendant No. 2. Tlie property was attached in. execution 
o f a decree against the defendant No. 3, and the plaintiff 
preferred a claim under s. 246 of A ct Y I I I  o f 1859, whioh 
was disallowed on the 7th o f September 1876. The limitation 
law which is applicable to this case is A ct X V  of 1877. The 
suit is one to establish the plaintilf’s right to certain property and 
to recover possession thereof, not to set aside a summary order. 
It  has been held that, for such a suit, tlio period of limitation is 
twelve years in cases in which Act I X  of 1871 applies—  
Koylash Cliunder Paul Ghowdhry v. Preonath Roy CUowilhry (1). 
But under cl. II , sched. ii of Act X V  o f 1877 the period 
is only one year. Before A ct I X  of 1871 came into operation,

* Appeal from Appelliite Decree, No. 317 of 1881, against the decree of 
J. P. Browne, Esq., Officiating Judge of the 24-Pargamis, dated the 15lli 
December 1880, affirming tlie decree of Baboo Jogesh (Jliundor Mitlra, Munsif 
of AHpore, dated the 23rd January 1880.

(1) 1. L. R., 4 Calc., 610; S. C., 3 0. L. R,, 25.
(2) 25 W. R , 513. (3) 8 U. L. E., 54.
(4) 10 0, L. Ii., 435.
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the period was only one year by reason of the last twelve words 
of s. 246 o f A ct V II I  of 1859. The oases of Brijo 
Kishore Nag v. Earn Dyal Bhudra (1) aud Kaminee Delia 
v. Jssur Chunder Boy (2) support that view. Be that as it 
may, the period of limitation prescribed by A ct X V  o f 1877 
being shorter than the period o f limitation prescribed by Act 
I X  o f 1871, this suit, if instituted within two years from the 
1st o f October 1877, would, under s. 2 o f Act X V  of, 1877, 
have been saved from limitation. But I  find that this suit was 
instituted ou the 9th of October 1879; it ia therefore barred by 
limitation. Tiie suit is accordingly dismissed with costs." The 
plaintiff appealed to tiie District Judge, who dismissed the 
appeal with costs, sayiug merely that it seemed quite clear that 
the suit was barred by limitation.

The plaintiff appealed to tlie High Court, on tlie grounds : (i) 
('that art. 2 of the second schedule of Act X V  of 1877 
cannot be applicable to the present case, as in the preseat case 
no order has beeu passed against the plaintiff under s. 280, 
281, 282, or 355 of A ct X  of 1877; (ii) that the Courts 
below ought to have construed the Limitation A ct most strictly, 
and as suoh ought to have held that tlie A ct in question makes 
no provision for a regular suit brought by a party defeated in 
a claim under s. 246 of A ct V II I  of 1859. There is no author­
ity for substituting the section o f the old for those o f the new 
Civil Procedure Code iu the schedules to Act X V  o f  1877.”

Baboo Pmn Nath Pundit for tlie appellant.

Baboo Byddo Nath Dutt for the respondents.

The judgment of tlie Court (M c D o n b l l  .and F i e l d , JJ.) 
was delivered by

F ield , J .— The property which forma the subject of this 
suit was attached in exeoutiou o f a decree against the defend- 
ant No. 3. The plaintiff preferred a claim under s. 246 of 
A ct V II I  of 1859 in respect of this property. This claim was 
disallowed on tho 7 th of September 1876. Tbe plaintiff now seeks
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(1) 21 W. U., 133. (2) 22 W . Ii , 30.



1882 to establish liis right to, and obtain possession of, tlie property
GorAii whioh formed the subject of that claim. The present suit was

CMrrmiE instituted on the 9th of October 1879, that is more than three
vears after the order disallowing the claim, -which order was 

M oh esii j  _ _ _ _ _  ”
C hunihsu made under s. 246 ot Act V I I I  o f 1859.

B o bai* Munsif was of opinion that the limitation law appli­
cable to this case is Act X V  of 1877, aud he refers to art. 11 
o f ached, ii of that Act. Applying that article, he was of 
opinion that this suit ought to have been brought within one 
year from the 7th of September 1876, and that, having been 
brought more than a year after the date of the order disallow­
ing the claim, it was barred by limitation under the article 
just mentioned.

It is now contended before us in appeal that art. 11 cannot 
be read as applicable to s. 246 of A ct V I I I  o f 1859. Articlo 11 
is as follows:—“  By a pevaou against whom an order is passed 
under s. 280, 281, 282, or 335 of the Code o f Civil Proce­
dure, & c”  The Code o f Civil Procedure here referred to 
•was the Code which was iu force when A ct X V  o f 1877 
•was passed, that is Act X  of 1877, Section 3 of A ct X  of 
1877 provides as follows: —  “ When in any A ct, Regu­
lation, or Notification passed or issued prior to the clay 
on which this Code comes into force, reference is made to A ot 
V I I I  of 1859, Act X X I I I  of 1861, or tlio Code of Civil Pro­
cedure, or to any other A ct hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this 
Code or the corresponding part thereof.”  There is, however, 
no provision that when, in any Act passed after the passing of 
A ct X  of 1877, reference is made to Aot X  of 1877, or the 
Code of Civil Procedure, that reference slmll be read as apply­
ing to the old Code, Act V III  of 1859, or the corresponding part 
thereof; a n d iu o rd e r to m a k e a rt .il  o f the Limitation A ct 
applicable to the present case, we would have to import into 
the law such a provision us that which has been just mentioned, 
and which has not been specifically made by any A ct o f the 
Legislature. W e think that we cannot import a provision of 
this nature, more especially in construing the Limitation A ct, to 
which the rule of strict construction is applicable according to
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the p ra c tic e  of th e C o u rts. T h e  re s u lt  is, th at a rt. 11 o f the 

p re se n t L im ita tio n  A c t  is  not a p p lic a b le  to the p resen t case.

Then arises the question, what period of limitatiou is appli­
cable? It lias been decided iu the case o f Koylash Chunder 
Paul Chowdhry v. Preonath Roy Chowdhry (1), that, iu conse­
quence of the repeal o f the last twelve words o f s. 246 o f A ct 
V I I I  o f 1859 by A ct I X  of 1871, the period of limitatiou 
applicable to a suit such as that which tlie plaiutiff has here 
brought is twelve years, Tlie decision in that case lias been 
followed in a number of cases decided by other Benches of 
this Court. See Maionginy Dussee v. CJioiodhry Junmunjoy 
Mullich (2), Joy Ram Loot v. Paniram Dhabot (3), and Raj 
Chunder Chatterjee v. Shama Qhurn Garai (4). It lias been 
contended before us by the vakil for the respondents that 
these decisious are not correct, and that, upon the true con­
struction o f the law, the period of limitatiou is oue year; aud 
that it has been so decided by the Bombay High Court and 
the Madras High Court (5). Having regard to the fact that this 
question was not raised iu the Courts below, that it was there 
assumed that, unless art. 11 of the second schedule of A ct X V  
o f 1877 is applicable, the period of twelve years would apply, 
which is in accordance with several decisions of this Court, 
and. that no cross-objection has beeu taken on appeal to this 
Court, we thiuk it unnecessary to enter into this question upon 
the present occasiou. W e  think, therefore, that this appeal 
must be decreed with costs, aud the case must be remauded 
for trial on the merits.

Case rem anded.

(1 )  I. L . R., 4 Calo., 610; 8. 0., 3 (5) See Krishnaji Vilhal v. Bhaskar
C. L . 11., 25. llangmth (I. L . R,, i  Bom. 611];

(2 ) 35 W . R., 513. Vsultapa v. Clanhasapa (I. L . K.t
(3 ) 8 0. L. 11., 54. 4 Bom., 21) ; Jelli v. SayaA Susein (L
(4 )  10 0. L. 11., 435. L . R ., 4 Born, 23).
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