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for and confers on the respondent the exclusive right to continue  parays-
the suit or not. Unless the declaration by the Collector ia given V¥
retrospective effect, it can scarcely affect the arrears of rens .
which had already accrued and had been sued for; and there ﬁfﬁfﬁfﬁ;
is no reason to suppose that such effect shonld be given to jt.  A¥¥4%
if the Collector’s order is to take effect only from its date, Kutsmray, J.
petitioner will be the land-holder gua the rent sued for, under
section 3, clause (8), if his claim to collect it under the will is
established. See Sunduram Iyer v. Kulathu Iyer(1). In thab
case it was held that a person to whom arrears of rent were due
was a landholder though his estates had terminated. If he is
such a landholder, petitioner will be the proper person fo
continue vhe suit under the lstates Land Act in the revenue court.
I therefore agree that the order of the Collector under section 3,
clauge 5, 18 not shown to affect the question who the proper
legal representative of the deceased plaintiff is; and for the
purpose of deciding ib, it seems necessary that the genuineness
and the validity of the petitioner’s will should be enquired into,
I therefore agree in the order proposed by my learned brother.

R.R.

APPELLATE CRIMINAL.

Before Mr. Justice Sadasiva dyyar and Mr. Justics Napier.
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Crgminal Procedure Code (det V of 1898), sectdons 254 and 347, commitment to
Ses.dions hy Magistrate competent to try and odequately punisk, Lsgality of,

The terms of section 347 of the Criminal Procedure Code are general and
give a Magistrate who is empowered to commit u discretion in commitring cases
for tvinl which is not limited b:'y gection 254 so as to make it obligatory on hix
to try every case which he can adequately punish.

(1) (1915) 31 1.0, 8.
# Chimioal Miscellaueous Petition No, 403 of 1918,
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Queen-Fmnpress v, Kayemullah Mandel (1897) TLR,, 24 Cale,, 429, King-
Ewgperor v. Dharan Singh (1906) 1 M.L.T., 61 aund BEmperor v. Jagnohan (1609)
11 Crl, L.J,, 54, not followed.

In the matter of Ohinnamarigedu (1876) LL.R,, 1 Mad,, £89 (F'.R.), npplied.

Prririon against the order of Mumammav Ipramin, the Third
Presidency Magistrate, Georgetown, dated the 26th July 1918,
in Calendar Case No. 13163 of 1918,

The Third Presidency Magistrate committed a jutka driver to
the Sessions of the High Court on a charge undoer scetion 304- A
of the Indian Penal Code of having caused the death of a person
by rash and negligent driving.

The Crown Prosecutor moved Mr, Justice Servorr, who was
presiding at the Sossions to which the accused had been com-
mitted, to quash the commitment on the ground that the offence
being ore which could be adequately punished by the Magis-
trate if the acensed wore found guilty, he wus bound under
soction 254 of the Uriminal Procedure Code to try the case
himself. His Lordship held that the application to quash the
vommitment shonld be made on the Appellate Side of tho High
Court. This application was then made by the Crown Prosecn-
tor on the Appellate Side for quashing the commitmont.

C. Sidney Smith, Acting Crown Prosecutor.

Viswanatha Sastrs for accused.

Sapasiva Ayyar, J.—This is an application by the Crown
Prosecutor for quashing the commitment made by the Third Pre-
sidency Magistrate, Georgetown, Madras, to the High Court of
Sessions of a onse falling nnder section 804-A of the Indian
'enal Code punishable with two yoars’ imprisonment of either
description or fine (of unlimited amount) or both and triable by
a Court of Session or a Prosidency Magistrate or a Magistrate
of the first class. The ground on which wo are asked .to quash
the commitment is that under section 251 of the Criminal Proce-
dure Code a Magistrate ought to try o case himsell till it ends
either in a conviction or acquittal before him (sce section 258)
unless he thinks that the olfence could not be adequately
punished by him, and that in this ease it was impossible for the
Magistrate to entertain such an opinion because he had powers
under the Code to inflict imprisonment of either deseription up
to two years, which is the maximum punishment provided for the
offence. This argument, in tho first place, ignores the tact that
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the. oﬁeuoe is also punishable with fine of unlimited extent,
whereas the Prasidency Magistrate’s powers of fining ave limited
to the amount of Rs. 1,000 [see section 32, Criminal Proce-
dare Code, clauge (a)], and cases are concelvable where a rich
man guilty under section 8C4-A could more appropriately be
sentenced to a fine of five thousand rupees by a Sessions Cours
than by a Presidency Magistrate with imprisonment and a fing
of Rs. 1,000. "However this is a minor point.

The important question is whether section 254 does make it
imperative on the Magistrate, if the offence could be adequately
punished by him, to try thecase till the end and whether it im-
peratively forbids him from committing the case to the Sessions.
So far as the words of section 254 go, that section only directs
the Magistrate to frame o charge against the accused. What the
Magistrate has to do after framing the charge must depend upon
the provisions contained in the sncceeding seoctions of the Code
dealing with the further proceedings in the trials of warrant
cases. In Chapter XXIV containing general provisions as to
enquiries and trials, we have got three sections—sections 846, 347
and 349-~which we were invited in the arguments to consider in
this comnexiou. Section 310 relates to the procedure of a
Magistrate other than a }f’i’esidency Magistrate in certain con-
tingencies, That section may therefore be ruled out. As
regards section 349, it relates to the procedare of a Magistrate of
u second or a third class under certain circumstances. That also
Lias therefors no material bearing in the consideration of the
question before us, Then we have got section 847 which gives
very wide powers to a Magistrate. In any trial or procesding
before him and at any stage he can, even just before signing
judgment, commit a case before him to a Court of Session or the
High Court, (provided, of courss, he is empowerecl to commit
cases to that Court), if it appears to him that the case is one
which onght to be tried by a Court of Session or the High Court.
It does not restrict the grounds on which he should arrive at his
opinion to want of jurisdiction himself or to his inability in his
own opinion to sentence the accused adequately. If he consi-
ders, for instance, that a complicated question of law arises or
that some connected matter is already before the Court of Ses:.

sion or that the facts are such thav trial with the aid of ‘a jury.

or with the aid of assessors (who may be chosen from expert
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the particnlar matters involved in the ease) would he n more
gatisfactory procedure, [ see nothing in soction 847 to pmvenﬁ t
Magistrate from committing tho case to a Court of Session,
Section 847 does not say that the Magistrate i8 boaud to put his
reasons on record for entertaining the opinion that the case is
one which ought to be iried by the Conrt of Session or the High
Court. No doubt the decision of & Bench in Queen-Hmpress v,
Kayemullah Mandal(1), and fhe decisions of single Judges of the
Allahabad Iigh Court veported in King-Ewmperor v, Dharam
Singh(2) and Emperor v. dJagmohan(3) do support the contention
of the Crown Prosecutor that unless the Magisbrate thinks that
ho is unable to punish the accused adequately ho vught not to
commit the snccused to the Court of Session. There are however
two decisions, one in the Twmpress v. Kudrutoolah(4), and the
other (of a F'ull Bench in this Cowrt) In the matter of (Thinna-
marigadu(5), where there are observations which, in my opinion,
indicate that the committal by & competont Magistrate on the
ground that in the Magistrate’s opinion the case is a it one to
be tried by a Court of Session, cannot be interfored with by the
High Court. And I think that the Caleutta Caso [Queen-~
Empress v. Kayemullah Mandal(1)] and the two Allahabad eases
[ King-Bmperor v. Dharam Singh{2) ind Linperor v, Jagmohun (3)]
have given much wider cffact to the language of seotion 254
than that languago could properly support.  That section makes
it imperative on the Mugistrate only to frame a charge and not
to complete the trinl to thoe conviction or acquittal. 1 would
thereiore dismiss this petition.

Nariek, J.—1 entirely agree. We are askod to oxercigse our
powers under seotion 215 of the Criminal Procednre Code and
quash a commitinent to the High Cowrt mmnde by the Pre-
sidency Magistrate. We can of course only do so.on a point
of law and we are therefore not concerned with the reasons
given by the Magistrate for making the commitment,

But it has been argued before us by the Crown Prosecutor
that the commitiment is bad in Jaw, that tho Magistrate has
not certified that ke connot adequately punish the aceused who

1

(1) (1897) LI.B., 24 Calo., 429, (2) {1908) 1 MILT, 61,
(8) (1909) 11 ¢4l LI, 64, (4) (1878) ,ILR.,awm 496,
(6) (187(3) LL.R, 1 Mad, 289 (1B,
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is put up before him for trial -and that: even if he had done so
his reason would have been bad because he has in'fact power to
inflict the maximum punishment. The offence for which the
accused has been committed is section 804-A, Indian Penal Code.

Now, offences under this section are specifically stated in the

. second schedule of the code to be triable by a Court of Session,a
Presidency Magistrate ora Magistrateof thefirgt class. ‘Therefore
ab the outset this suggestion of the Crown Prosecutor leads to a
gomewhat extraordinary position, that a Court of Session which
18 specifically empowered under the section, caunot try the case
becanse it cannot be committed to it by a first class Magistrate,

It is suggested however by the Crown Prosecutor that sehe-
dule II, where it speaks of the Court of Session,had in mind
that although the commitment for offences is not one of the
ordma.ry powers of the Magistrates of second and third class, still
those courts can be empowered under section 206 and therefore
that the trial by a Court of Session provided for in the eighth
paragraph of the second schedule would arise in cases wheve the
accused had been committed by a second or third class Magistrate
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empowered in that behalf. It is a somewhat strained appliea- -

tion of the provision. A more reasomable hypothesis seers to
me to be that this allocation of this offence to the Court of
Session as well as Magistrates of the first clasg is an indication
that in some circumstances a Court of Session would be the
proper tribunal to try the cage. :

Passing from that, we have to consider what are the powers
possessed by Magistrates with regard to warrant cases. The
Crown Prosecontor has suggested to us—and indeed this is the
basis of the whole of his argument-—that section 254 of the Cri-
wminal Procedure Code is exhaustive and that there is no power
in a Magistrate to commit a case for trial where he is competent
to try it and it can be adequately punished by him. This isa
somewhat startling proposition because, as my learned brother
has pointed out, it is frequent practice of magistrates in this
country to commit cases for trial to the Court of Session for
other reasons, namely, convenience, complexity of facts or other
" mattéers. The Crown Prosecutor would have us hold that the
whole of thls procedure is wrong. Now the whole of ﬁhls

peotion 254 The Crown Prosecutor argues that i;ha sectlon
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requires that he shall framo in weiting o churge agninst tho
acensod aud carvied with ib o further vequirement that having
doue s0, he shall proceed under the remnining seckions of that
chapter. I should have some ditficulby in appreeiating this
argument were it nob that it hag fonnd favour with a bench of
the IMigh Court of Caleutta in o case reported in Queen
Bmpress v. Kayemullah Mandal(1). But with deferonco to the
learned Judges, ib seems to me that in that decision they ignore
the very wide powers given by the Code to o Magistirate under
soctions 207 and 847, Seetion 207 provides the procedure on
enguiry in cascs which are exclusively trinble by o Court of
Session or the High Court, or in the opinion of the Magistrate
ought to be tried by such Court. There are therctore acluss of
eases which are not trinble exclusively by o Court of Sassion hub
which ought to be so tried. If wo turn to section 347 which is
in the chapter containing goneral provisions as to inguiries and
trials, we find o wide and general power given to Magistrates
with regard to cases coming before them for trial. Tho words
are “If in any inquiry before a Magistrate, or in any trial
hofore a Magistrate beforo signing judgment, it appears to him
at any stage of the proceedings that the case is one which
ought to be tried by the Court of Session or High Court, and if
be is empowered to commit for trial, he shall stop further pro-
ceedings and commit the wcoused under the provisions herein-
before contained.” If lie is not empowered to commit for trial
be should proceed under section 346. That seotion says that if
it appoars to the Magistrate that the cage is one which should
be tried or committed for trial by some other Magistrate ho shall
stay proceedings and submit the case with a bricf report to any
Magistrate to whom he is subordinabe or to such other Mugis-
trate having jarisdiction, as the District Magistrate direets.
That is to say, whether the Magistrate has power to commit or
not, if he thinks that the case is one which onght, in his opinion,
to betried by a Court of Session, he hus absolute power to stop any

farther proceedings in the trial by himself. If he can commit, he

may. If he cannot commit, he may send it to a Magistrate who
will commit. It seems to me tobe impossible to argne success-
flly that a specific provision like this in section 347 read together
with section 207 which lays down the procedure in enquiries in

(1) (1897) LL.R., 24 Onlo., 429
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guoh cases, can be limited becaunse section 254 says that the Magis-
trat® trying a warrant case shall frame a charge. HEven if those
words which are to be found in section 254 had been repeated
in sections 255 and 266, I should still be of opinion that they
were no bar to the exercise by a Magistrate of his power to
commib a case. That section simply lays down the procedure
for the trial of warrant cases where the Magistrate considers it
proper and right for himself to go on with the trial, and it is in
no way a himitation of the right of a Magistrate given to him
under section 347 to commit a case for trial if he thinks that
he should do so. The Crown Prosecutor has been unable to
refer us to any section authorizing a Magistrate to commit for
trial where he cannot inflict a proper sentence which according
to him is the proper course, whereas there is a distinch pro-
vision for submission to a higher-class Magistrate in such
cases to be found in section 849. I am at a loss therefore to
comprehend why the wide words of section 847 should be cur-
tailed by referemce to section 254 when there is a specific see-
tion, namely, section 849, which deals with the circumstances
referred to in section 254, My learned brother has referred to
one case of this Court [(In the matier of C‘hinnamarigadu( 1)] and
it seems to me to be conclasive on the point, for, it lays down as
axiomatic that it is competent to a Magistrate to say whether
from the gravity of the matter or for any other sufficient reason
the Sessions Court is the proper tribunal for the disposal of the
case.

To sum up, the powers of a Magistrate, who has taken a
warrant case on his file for trial, are as follows :—He may try it
through himself if he has jurisdiction ; he may, if he thinks he
cannot inflict a proper sentence, act under section 346 or 349
and send 1t to a higher Magistrate; or he may, if he thinks that
it is a proper case for Sessions, commit the accused under
section 847, or if he has.not power to commit, send it to another
Magistrate to commit under section 346. This being my view
of the law, I am of opinion that we have no jurisdiction to
quash the committal in this case and that the trial before the
Judge sitting in Sessions must go on.

N.R.

(1) (1876) T.L.R., 1 Mad,, 289 (F.B.).
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