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APPELLATE CIVIL.

Before Mr. Justics dyling and Mr. Justice Krishnan.

1918 PARAMASWAMY AIYANGAR (PrrrrioNer), PETITIONER.
August 14,

15 and 23.

V.

ALAMBLU NATCHIAR AMMAL AND ANOTHER
(Pramvrrers’ Lneau REpREseNrATIVE AND DEPENDANT), RuspoNpryzs.*

Qivil Procedure Code (Act V of 1008), sec. 116 and O. XXII, r. b—Suit for rent én
o Revenue Court—Death of pluintiff-— Conflicting claims to represent plaintiff by
widow and father—Necessity for dnquiry—Order of District Collector vegog-
nizing widow ag land-holder, effect of—Ordey of Revenue Court recoynizing
wadew as tegal repressntative—evision to IHigh Court, comgpetency of—Madrog
Estates Land Act (1 of-1808), sections 8 (5), 192 and 205, construction of.

In a guit for remt institnted in o Reveonue Gourt the plaintiff died; the
widow of the deconsod plaintiff colaimed to bo his legal ropresoutative to
continne tho suit, ne ageinst the father who claimed to be snch repre-
sentative a8 the logatee under an allegod will of tho decensed plaintdfl,
Subsequent to the institution of the suit, tho District Jolloetor had passed an
order, inder geotivn 8 (6) of tho Madray Hatates Land Aet, rocogniszing the
widow ap ¢ Lund-holder’ in nuccession to tho deceased plaintiff. The Reveuue
Court held that the widow should be held to be the lowal reprosentative to
continne the suit, and dimmimsed the cluim of the father without inguiving
into tho genuinoness and validity of the will. The lattor preferred o Civil
Revision Petition to the Migh Court under seotion 116 of the Civil Procedure
Code.  The respondent raisod 8 preliminary vbjection thnt no revigion petition
Iny to the High Conrt und alsv contended thut the point was concluded by the
order of tho District Collector.

Held; (1) that the Iigh Court was competont to revise the order of the
Rovenue Court under ssction 115 of the Civil Procedure Uode, which 18 made
appliosble to proceodings in Rovenue Courts by section 182 of tho Mudras
Estatos Land Act, and section 205 of tho Act dues not volate Lo interlocutory
orders in ront suite, the finul decreey in which are spposlable wndor Port A
of {he schedule ; .

(2) that the Revenue Court is bound under Order XXII, rule § of tho

Civil Procedure Code to hold an inyuiry into the claime of tho soveral oluimants

and determine who was entitled to ho brought on tho record as legal representa~

tive in the place of the deveased plaintify; and
(8) that the ordoer of the District Collector resognizing the widow ns

‘ Land-holder ’ undor seotion 3 (6) of the Madras Kstates Tand Act, wus not only

not conclusive on the point hat has no bearing on it and could not be the busis of

an order of the Court under Order XXII, rule & of thej Code, or obviate the
neoessity for an enquiry thereunder,

* Civil Revision Petition 2568 of 1918,
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Prririon under section 115 of Aet V of 1908 and 107 of the
Government of India Aot, 1915, praying the High Court to
revige the order of V. Ramaswami Avvak, Deputy Collector on
special duty, Madura District, in O,8. No, 702 of 1917,

The material facts appear from the judgment of the High
Court. '

K. Srimivasa Ayyangar, K. V. Krishnaswami dyyar,
X. V. Sesha Ayyangar and 8. dravamudhu Ayyangar for the
petitioner.

M. Patanjali Sastri for the respondent.

Avung J.~—This is an application to revise an order of the
Special Deputy Collector, Madura District, in the matter of
bringing om record the legal representative of the deceased
plaintiff in certain suits under section 77 of the Madras HEstates
Land Act pending in his Court.

The preliminary objection iz taken that this Court has no
power of interference in revision in such cases. Reliance is
placed on section 205 of the Madras Estates Land Act. In my
opinion this section relates, not to incidental orders in snits, the
final decree in which is appealable, but to such proceedings as
are specified in part B of the schedule to the Act, as those in
which no appeal lies (Nos. 12~~20). It is not, and cannot be,
intended to affect the revisional powers of this Court, in suits
which are made appealable to the District Court and this Court
under part A of the schedule. Section 115, Civil Procedure Code,
is one of the sections made applicable to suits under the Madras
Tistates Land Act by section 192 of the latter. No appeal lies
ageinst the Deputy Collector’s order sought to be revised: and
if, as is urged on plaintiff’s behalf, the Deputy Collector
has failed to exercise a jurisdiction vested in him by law, this
would seem to be a fit case for interference in revision,

Referenice was made to a recent unreported decision of Mr.
Justice SzsEAGIRY AYYAR in Zamindar of Pamuru, v. Nagayya(l).
I have considered this, but in the view I take of ssction 205, I
regret to find myself unable to follow it,

It has therefore to be determined whether the Deputy
Collector has declined to exercise the jurisdiction vested in him
by law. The dispute lay between the widow of the deceased

(1) 0. B, P, No. 945 of 1916~—unreported,
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plaintiff on the one hand, claiming as his natural heir, and his.
father and brothers claiming under wills, the validity of waich
was challenged by the widow. Tho claim of the brothers was
dropped as the will they set ap did not cover the present matter,
go that only that of the father remains. The Ueputy Collector
Leld thab, as the validity of the will was a very contentious
matter, it might be left for settlemeat in another Court, and
without taking evidence, dismissed the claim of the father and
added the widow as legal representative of the deceased. The
question is, whether this was a compliance with Order XXII,
rule 5, which snys:

“ Wlero a question arisesas to whether any person is oris nob
the legal representative of a  deccased plaintiff or a deceased
defendant, such question shall bo determined by the Conrt ™.

For respondent, much reliance iy placed on an order of the
District Collector passed uunder sechion 3 (5), Madras Estates
Land Act subsequent to the institution of the suif recognizing
the widow as ¢land-holder’ in succession to the deccased
plaintiff. This order is referred to by tho Deputy Collector, but
the latter makes it quito olear that he does not rely on it as the
basis of his own order.

Respondent’s vakil contends thatb it should havoe becn treated
by the Deputy Collector as conclusive of the point for detormi-
nation ander Order XXII, rule 5 ; and that, even if not, o reference
to it is suflicient compliance with the provisions of the rale. I
do not think either contention is sound. The Collecior’s order
(subject to determination by o Civil Court) is conclusive as to
who is entitled to take subscquent proceedings under the Act,
and probably also, in a case of succession like the present one,
as to proceedings instituted betwoen the death of the last holder
and the passing of the order. Bub we are concerned here
simply with the question of who is entitled to continue procecd«
ings which were legally institutod by tho last holder ; in othexr
words, who should represent his estate for the purpose of the
suit. This person will uot mecessarily be the same person as is
entitled to succeed to his rights as land-holder aftor his death. As
laid down by Sesmacirt Ayyar, J.in Sundaram Iyer v, Kulathu
Aiyer(1l), a person can sue to recover rent which has accrued

(1) (1y1s) 81 1.C,, 81,
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@
due to him as a land-holder, althongh his estate as such may Piriua.
SWAMY

have terminated. The right to recover arrears of rent is a part e o
of th% estate of the deceased (in the personal sense, not in the Avers
1

sense of the definition in section 3 of the Madras Estates Land Narcansz
Act) and is devisable by will : such a devise could not possibly Araz.
be defeated by an order of the Collector deciding who should AYH¥e,J.
succeed to the possession of land-holder after his death.

The Collector’s order is, therefore, not only not conclusive
on the point, but has no bearing on it, and cannot be the basis
of an order of the Court under Order 22, rule 5, or obviate the
necesgity for an enquiry thereunder.

The words of the rule are imperative € shall be determined’
and T think this presupposes an enquiry in which any claimant
shall be entitled to adduce evidence to support his claim. No
such enquiry has been held here. I am fully alive to the prac-
tical objections to compelling a Court to conduct a long and com-
plicated enquiry as a preliminary to a suit which may be of
little value and importance, and which will not preclude farther
litigation on the very same question, But that is the law, and
it wust be followed.

I would therefore set aside the order of the Deputy Collector
and direct him to enquire and determine who is entitled to be
brought on record as legal representative of the deceased plain-
tiff, Costs to be provided for in the final decree.

Krisanan, §.—We have first to deal with the preliminary ggisuyax, 4.
objection taken by the respondent’s vakil that, as the order
sought to be revised is that of a revenue court, no revision lies
to the High Court and that, if any revision lies at all, it is to
the Board of Revenue or to the District Collector under section
205 of the Estates Land Act.

It may be conceded that section 115, Civil Procedure Code,
does not of its own force apply to the proceedings of a revenue
courb. The Civil Procedure Code is applicable only to the Courts
of civil jurisdiction—see the Preamble to the Code—and
wection 8 which enumerates the Courts which are subordi-
nate to the High Court and over which the High Court
is empowered by section 115 to exercise revisional juris-
diction does mnot refer to revemue courts. Nevertheless sec-
tion 192 of the Estates Land Act has made section 115
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applicable to proceedings in revenue courts. That ;eotion
says: * Subject to the other provisions of this Act and subject
to the following modilications and additions, the provisiois of
the Code of Civil Procedure shall apply to all suits, appeals
and other proceedings under this Act so far as they are mot
inconsistent therewith.”  Scetion 622 of the old Code corre-
sponding to section 115 of the new Code i8 not ono of the oxcep-
ted sections mentioned in the latter part of section 182. Section
115, Civil Procedure Code, would therefore scem to apply to
proceedings in a revenue court under the Hstabes Land Act.

1t is, however, argued for the first respondent that secbion 2056
of that Act propoerly applies and, as that seckion specifieally
provides for the revision of oxders like the present one, the
jurisdiction of the [tigh Court under section 115, Civil Procedure
Code, should bo held to bo excluded as being inconsistent with
it, or st any rate in the exercise of our discretion undor that
gection, we should refuse to interfero. In consilering this
argument we have first to decide whether section 205 can bhe
applied ab all.  That section speaks of ‘any procoeding hefore
a Revenue Officer from whose decision no appeal lies”  The
question whether gection 205 applies to orders in a rent suit
deponds apon the meaning we attuch to the word ¢ proceeding’
in it. o avoid the sorions anomaly of a conflict of decision in
the same matbter that may otherwise result from the rovenue
authorities revising orders passed in rent snils in which the
appeal lies from the final decree to the civil courts, I think we
may well hold that the word ¢ proceoding’ vefors to the whole
proceeding and not to a part of it, or in other words, in a rent
suit to the whole suit itself and not to any interlocutory orders
in it. If this is correet, as an appeal lics from the Revenne
Officer’s decision in the suit, section 205 will not apply to pro-
ceedings in renb suits; and section 115, Civil Provedure Code,
stands unaffected, ’ ‘

It is argued that this is giving too restricted o moaning to
the term ¢ proceeding’ and that we should hold that it is not
less extensive in scope than the word ‘casoe” in seetion 115,
Civil Procedure Code, The two words are not analogous and uro
used in different connexions, but even if we assume that whai
took place before the Deputy Collector in %hoe presont case can
be treated as ‘a proceeding’ by iteelf, the result, so far as the
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a.ppli(?ability of seetion 115, Civil Procedure Code, is concerned, Pasima-
seeme to be the same. It will only make section 205 also applie T7av
cab¥e, and we have then a case of concurrent jurisdiction hoth Ay
in the High Court under section 118, Civil Procedure Code, and Nascarar
in the revenue authorities under section 205 of the Madres A¥¥4%
Estates Liand Act. There is nothing in section 205 which KasaENAN,J.
expressly excludes the applicability of section 115 and, as the
latter section is expressly made applicable to the revenus courts
by section 192, we cannot treat it as impliedly abrogated by
section 205, when there is nothing strictly inconsistent between
the two sections.

The next gquestion is whether in the view that the revenus
authorities have co-ordinate jurisdiction with the High Court in
the matter, we ghould not, in the esercise of our discretion, leave
it to them to revise the order in question. I do not think so.
To avoid the anomaly pointed out sbove it is eertainly more
convenient and proper that this Court should exercise its juris-
diction in the matter, If a party has already elected his remedy
~by applying to the revenue authorities under section 205, it may
be a question whether interference under section 118, Civil Pro-
cedure Code, should not be refused, but such a difficulty does
not arise here.

The first respondent’s vakil relied om the rulings in
Zamindar of Pamuru v. Nagayya(l) and in Baem Dayal
v. Ramadhin(2) in support of his argument. In the former case
which is a ruling of a single Judge of this Court the learned
Judge says: “The learned vakil for the petitioner has not been
able to poivt to any section under which he can ask the High
Court to revise the proceedings of a revenune -comrt’” His
attention was not drawn to section 192 of the Estates Land Act
and his ruling, therefore, loses ite authority.

The case in Ram Dayal v. Bamadhin(2) arose under the
North-West Provinees Rent Act XII of 1881 which, though
gimilar in some aspects to the Act in this Presidency, differs
materially on the very point we have to consider here. The
ruling wag given in a vont case from which there was no appeal
to the civil courts under section 189 of Act XII of 1881, the

(1) ¢.R.P., No. 945 of 1918—~unreported,
(2) (1890) LLE,, 12 All,, 198.
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Pamama-  amount claimed being less than Rs. 100, Furthermore, that

A:‘f:;:m Act has expressly oxcepted cases in which appeals lie to the
v oivil courts from the decisions of the Revenus Officers under

ALAH'ELU . .

Narcmiaw  seetion 189, from the scope of section 199 which gives the re-

AEiL' visional powoer to the Board. The ruling, thersfore, cannot be
Ewsunan, 5o proated ag in point here.

1, therefore, agree with my learned brother that the prelimi-
nary objection fails. The next point is whether on the meribs
this is a fit case for our interference in revision. On that poing
also I agree with my learned brother becanse, when the Deputy
Collector refused to consider the petitioner’s claim based on his
alleged will and referred him to a suit to establish ity validity,
he acted with material irregularity in the excreise of hig
jnrisdiction, The order said to have been passed by the Collec-
tor in favour of the first respondent nuder section 3, clause (5) of
the Bstates Land Act, declaring her to be the land-holder in
suceession to the deceased plaintiff on which much reliance was
placed by the first respondent before us, was not relind on by the
Deputy Collector as the basis of his order.  That order itsclf is
not before us and we can, therefore, hardly decide the cxack
effect of it regarding the arrears of rent sued forin this rent
suit, No. 702 of 1917. Prima facie tho proper legal representative
of the deccased plaintiff in the suit is the man o whom the
ownership of the rent has passed on plaintiff’s death, and the
petitioner alleges that he is that person who has become the
owner under the will. It may be that, if the right to continue
the suit in the revenue court has passed to the respondent under
the order of the Collector nnder section 3, clanse (5), she will be
the proper legal representative irrespective of the question of the
ownership of the amount sued for; just as the holder of a
guceession certificate for a particular debt will be in a suit for
that debt. The rights of the beneficial owner will not be
dofented, as he could sue the porson added as the legal ropresen-
tative and recover it from him. The legal reprosentative, as
defined in the Code, section 2, clause (11), moans o person who
in law represents the estate of a deceased person ; so he need
not necessarily be the beueficial owner of that estate. Bui even
if that be so, the order of the Collestor not being before us, it is
not possible to say whether it refers to the arrears of rent sned
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for and confers on the respondent the exclusive right to continue  parays-
the suit or not. Unless the declaration by the Collector ia given V¥
retrospective effect, it can scarcely affect the arrears of rens .
which had already accrued and had been sued for; and there ﬁfﬁfﬁfﬁ;
is no reason to suppose that such effect shonld be given to jt.  A¥¥4%
if the Collector’s order is to take effect only from its date, Kutsmray, J.
petitioner will be the land-holder gua the rent sued for, under
section 3, clause (8), if his claim to collect it under the will is
established. See Sunduram Iyer v. Kulathu Iyer(1). In thab
case it was held that a person to whom arrears of rent were due
was a landholder though his estates had terminated. If he is
such a landholder, petitioner will be the proper person fo
continue vhe suit under the lstates Land Act in the revenue court.
I therefore agree that the order of the Collector under section 3,
clauge 5, 18 not shown to affect the question who the proper
legal representative of the deceased plaintiff is; and for the
purpose of deciding ib, it seems necessary that the genuineness
and the validity of the petitioner’s will should be enquired into,
I therefore agree in the order proposed by my learned brother.

R.R.

APPELLATE CRIMINAL.

Before Mr. Justice Sadasiva dyyar and Mr. Justics Napier.

THE CROWN PROSECUTOR (CompralnanT), PErITIONER, 1918.
August, 28,
Vo -

BHAGAVATHT (Accusep), Responpewe, *

Crgminal Procedure Code (det V of 1898), sectdons 254 and 347, commitment to
Ses.dions hy Magistrate competent to try and odequately punisk, Lsgality of,

The terms of section 347 of the Criminal Procedure Code are general and
give a Magistrate who is empowered to commit u discretion in commitring cases
for tvinl which is not limited b:'y gection 254 so as to make it obligatory on hix
to try every case which he can adequately punish.

(1) (1915) 31 1.0, 8.
# Chimioal Miscellaueous Petition No, 403 of 1918,
7




