
APPELLATE CIVIL.

Before Mr, Justice A.yling and Mr. Justice Kfishnan.

1918 PARAM ASW AM Y AIXAW GAR (P etitionbk), Petitionbr.
August 
iB QiHCI

A LA M B L U  W A TO H IA E  A M M A L a n d  anothisr 

(PLAINTTli'irs’ L eGAI, R kPEESKINTATIVH a n d  DEirifiNDANT), liiiSPONDEWTS.'*

Oivil Frooeiure Code ( ilc i V of 1908), boc. 116 unci 0 . X X II , r. for  rent in
a llevcnue Court—Death of fluintiff— Conjlioting daime to reyretient plaintiff by 
widow and father— Necenaity for inquiry— Order of District Collector recog
nizing toido'w as land-holder, effect of— Order of Revenue Court recorfnissimj 

as legal repre@entative-—licvisio'>i to Iligh/Jourt, compnioncy of— Madras 
Ustaies Land Act ( /  o/-1908), sections 8 (5), 193 atid 205, conntruction of.

In a suit for rout iuatituted in a Ilevouuo Gourt the plaiiifcilS tliod; th« 
widow of tho doooiisftd plainfciff ulainiod fto bo liis legal ropi'osontativo to 
coafciuue t,ho suit, aa af^uinat the fafchor who claimod to bo such repre
sentative as tho logateo under a« allogod will of fcho doooaHod plaint-iff, 
Subseqiienfc to the iuHtitntion of tho Huit, the District Oollootoi,' had passed au 
order, undor Bootioii 3 (5) of the Madras Estafcos Land Aoti, rocognizing the 
■widow as ‘ LanA-holdar ’ iu HaooeBBion to tlm decoaHod plaintilT. Tho lloveuue 
Court held that the widow ehoiild bo hold to ho tlio le(,.;;al rfsproaentativo to 
continuo the Buifc, and (lismiHHod tho claim oi’, tho fathor wihhtmt inquiinng 
into tho gonuinouesB and validity of tha will, Tho latter profersed a Civil 
Revision Petition to tho lli^di Court uudor sootion 115 of tho Civil Procedure 
Code. The voBporLdiiiit riiisod 8i jirolinnnary objoobion tihat no revisioii potifcioii 
lay t(j tho Hif^h Oonrt aud also coatotidetl that the point was oonolu(|tHl by tih« 
order of tlio District Collector.

ffeld t (1 ) that the High Court was oompetont to roviso tho order o f  the' 
Bovanue Court under aectioxi 115 of the Civil Proooduro OoJo, whioii is made 
appUoablo to proceodiiigs in Eoveuue CouirtB by section 193 o f tlio Madras 
Eatatos Land Act, and BfiotioH 'iOS of tho Act dooB uofc ii’olato to intorlooutory 
orders in rent Suits, tho final docreea in which are app«alahlo nndor Piu’i  A 
of the schedule ;

(2) that the Bevenue Court ia bound imdor Order X X II, rule S of tho 
Civil Procedura Code fco hold an inquiry into tho claims of tho aovoral olaimaUtH 
and determine who was untitled to ho brouglit oa tho record an logal reprosenta- 
tive in the place of the deceased plaintiff; and

(3) that the order of the DiBfcriofc Oolloctor rQoognizing tho widow as 
‘ Land-holder ’ under seotion 3 (5) of the MadraB Estates Land Act, was not only 
not conclusive on the point but has no bearing on it and could not bo the busifl o f  
an order of the Court under Order X X II, rule 6 of thoi Code, or obviate the 
neoeseity for an enquiry thereunder.
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P etition under section 115 of Act V  of 1908 and 107 of the parama-
■Q-ovHrnment of India Aot, 1915, pra7 ing the Sigh Court to A^Awsi*.
revise the order of V. E am asw am i Ay^ae, Deputy Oolleotor cm , . ̂ j ALAM'STL®
special duty; Madura Districtj in 0 ,S . N o, 702 of 1917. natchias

The material facts appear from the judgment of the High 
Go art.

K. Srinivasa Ayyangar, K , V. Krishnaswami Ayyar^
K . F. SesJia Ayyangar and 8. Aravamudhu Ayyangar for the 
petitioner.

M. Patanjali Sastri for the respondent,
A ylinq J.-—This is an application to revise an order of the Atbins, J.

Special Deputy Colleotorj Madura District ,̂ in the matter of 
bringing on record the legal representatiYe of the deceased 
plaintiff in certain suits under section 77 of the Madras Estates 
Land Act pending in his Court.

The preliminary objection is taken that this Court has no 
power of interference in. revision in such cases. Reliance is 
placed on section 205 of the Madras Estates Land Aot. In my 
opinion this section relates  ̂ not to incidental orders in suits  ̂ the 
final decree in which is appealable^ but to such proceedings as 
are specified in part B of the schedule to the Act, as those in 
which no appeal lies (Nos. 12—-20). It is not, and cannot be, 
intended to affect the re-visional powers of this Court, in suits 
which are made appealable to the District Court and this Court 
under part A  of the schedule. Section 115, Civil Procedure Code  ̂
is one of the sections made applicable to suits under the Madras 
Estates Land Act by section 192 of the latter. No appeal lies 
against the Deputy Collector’s order sought to be revised ; and 
if, as is urged on plaintiff’s behalf, the Deputy Collector 
has failed to exercise a jurisdiction vested in him by law, this 
would seem to be a fit case for interference in revision.

Reference was made to a recent unreported decision of Mr,
Justice Seshaqiei Ayyae in Zamindar o f Pamurn, v. N agayya(l).
I  have considered this, but in the view I take of section 2 0 5 ,1 
regret to find myself unable to follow it.

It has therefore to be determined whether the Deputy 
Collector has declined to exercise the jurisdiction vested in him 
by law. The dispute lay between the widow of the deceased
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Paeima- plaintiff on tlie one liand  ̂ claiming as Lis nntural lieir, and liis- 
AmNGAii father and b r o t h e r s  claiming under wills, the validity of w'aicli 

was challenged by the widow. Tho claim of the brothers waa 
N atchsah dropped as the will they set u p  did not cover the preHoiit matter̂ , 

a ^ l .  father romaina. The Deputy Collector
Aylikg, J. held thab̂  as the validity of the will was a very conteutioiis 

matter  ̂ it might be left for settlomeut iu another Ooiirt, and 
without taking evidence, disniiysed the claim of the father and 
added the widow aa legal ro{)resentativo (,)f tlie deceased. The 
question is, whether tliis ŵ as a compliaiice with Order X X I  
rule 5̂  which says :

“  W lie r o  a question arises na to  w hether an y  |i(}i'f.on is o r is  not  

th e  legal rcprcB cniative of a deceah’cd plaintifE or a  di'ceased  

defendant, such qneBtion sh all ho d eterm in ed  hy the C on rt

For respondent, much reliance is placed on an order oL' tho' 
District Collector passed under section 8 (5), !MadraH Estates 
Land Act subsequent to tho institution of tho suit recognizing 
the widow as  ̂land-holder  ̂ in succession to the deceaaod' 
plaintiff. This order is referred toby tho Deputy CoVloctor, but 
the latter makes it qnito clear that ho does not roly on it as the- 
basis of hia own order.

Respondentia vakil contends that it shonhl have boon treated 
by the Deputy Collector as conclusive of; the point for dfterrai- 
nation, under Order X X II, rule 5 ; and that^evon if notj n, referenco 
to it is Bufficient compliance with tho provisions ol: tlxe rule. I 
do not think either contention is sound. The ColIecror\  ̂ order 
(subject to determination by a Civil Court) is conclusive as to 
who is entitled to take subsequent proceedings undor tlio Aot  ̂
and probably also  ̂ in a case of successioii like the proaont one, 
as to proceedings instituted between the death of tho last holder 
and the passing of the order. But we are concerned horo 
simply with the question of who is entitled to continue proceod- 
ings which wero legally instituted by tho last holder ; in other' 
words, who should represent his estate for the purpose of tho 
suit. This person will not necessarily be the same portion as is' 

entitled to succeed to his rights as land«holder after his death. As 
laid down by Seshaqiri Ayyar, J. in Sundaram Iyer v. Kulaihu  
Aiyerl^l), a person can sue to recover rent which has accrued

(1) (1B15) 81 I.e ., 81.
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•
due to Inm as a laad-holder, altliongli liis estate as sucli may p r̂ima.
liave terminated. Tlie right to recover arrears of rent is a part aiyangak

of tli^ estate of tlie deceased (in tiie personal sensej not in tlie ^ 
sense of tlie definition in section 3 of the Madras Estates Land F a t c e u e

Act) and is devisable b j will : such a devise could not possibly 
be defeated by an order of the Colleofcor deciding who should j,
succeed to the possession of land-holder after his death.

The Collector’s order iŝ  therefore, not only not conclusive 
on the pointy but has no bearing on it, and cannot be the basis 
of an oi’der of the Court under Order 22, rale 6 , or obviate the 
necessity for an enquiry thereunder.

The words of the rule are imperative  ̂shall be d,etermined  ̂
and I think this presupposes an enquiry in which any claimant 
shall be entitled to adduce evidence to support his claim. No 
such enquiry has been held here. I am fully alive to the prac - 
tical objections to compelling a Court to conduct a long and com
plicated enquiry as a preliminary to a suit which may be of 
little value and importance, and which will not preclude further 
litigation on the very same question. But that is the law, and 
it mtist be followed.

I would therefore set aside the order of the Deputy Collector 
and direct him to enquire and determine who is entitled to be 
brought on record as legal representative of the deceased plain
tiff. Costs to be provided for in the final decree.

K eishnan, J.— W e have first to deal with the preliminary krishnan, j. 
objection taken by the respondent’s vakil that, as the order 
sought to be revised is that of a revenue courtj, no revision lies 
to the High Court and that, if any revision lies at all, it is to 
the Board of Eevenue or to the Diatricfc Collector under section 
205 of the Estates Land Act.

It may be conceded that section 115, Civil Procedure Code, 
does not of its own force apply to the proceedings of a revenue 
court. The Civil Procedure Code is applicable only to the Courts 
of civil jurisdiction— see the Preamble to the Code— and 
section 3  which enumerates the Courts which are subordi
nate to the High Court and over which the High Court 
is empowered by section 116 to exercise re visional juris
diction does not refer to revenue courts. N'evertheless sec
tion 192 of the Estates Land Act has made section 115
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r
Pau&ma" applicable to proceedinga in revenue courts. Tliat section 
swAMY gavs,* Siibiect to the other provisions of tlds Aofc and subject

AITANCIAR 1 T Ti.- il • • P
®. to fciie followmg moditicatioiiB and addmons, tiie provisioixs of 

NatS k the Code of Civil Procedure shall apply to all suits, appeals
AKMASi. otlier proceedinga under tliiB Act so far as they a,re Mot

KKI0HNAN,J, inconsistent therewith/^ Soctiom 622 of tlio old Code corre
sponding to section 115 ol; tlie new Code is not one of tlie excep
ted sections mentioned in tlie latter part of section 192» Kecfcion 
llS , Civil Procedure Code, would tlieroforo seora to apply to 
proceedings in a revenue court under the Estates Land Act.

It isj however^ argued for tlie first respondent that section 205 
of that Act properly applies and, aa that seofcioii Bpocifioally 
provides for the revision of orders like the proaenfc one, the 
juriadiofcion o£ the High Court under seotion 115, Civil Procedure 
Cod<9, should be held to ho excluded n,a beint  ̂ inoon.sistont with 
it  ̂ or at any rate in the exerciBe o£ our diaoretion nndor that 
section, we should refuse to iiiterforo. In considering this 
argum ent we have first bo decide whefclier section 205 can b© 
applied at all. That section speaks of *'any procoeding before 
a Revenue Oflicer from whose decision no appeal liea.** The 
question whether section 205 applies to orders in a rant suit 
deptmds upon the meaning we attach to the word  ̂proceeding  ̂
in it. To avoid the sorioaa anomal/ oî  a conflict of; decision in 
the same matter that ma,y otherwise result from the revenue 
authorities revising orders paaaed in rent auita in which the 
appeal lies from the final decree to the civil courts, I think wo 
may well hold that tho word  ̂proceoding * refers to the whole 
proceeding and not to a part of it, or in other words, in a ront 
Bait to the whole suit itself and not to any interlootitory orders 
in it. If this is correct, as an appeal lioa from tlio Revenue 
Officer’s decision in tho suit, section 205 will not apply to pro
ceedings in rent suits j and section 115, Civil Procedure CodBj, 
stands unaffected.

It is argued that this is giving too restricted a moanincv to 
the term " proceeding ’ and that we should hoki that it la not 
less extensive in scope than, the word ‘ caso^ in section 115, 
Civil Procedure Code. The two words are not ajialogtms and uro 
used in different connexions, but oven if wo assume that what 
took place before the Deputy Collector in the present case oaa 
be treated as ' a proceeding  ̂ by itself, the result, ao far as th»



applicability of section 115, Civil Procedure Code, is concerne^j Pah am a-
seems to be the same. It will only make section 205 also applit
cab^s, and we liave then a case of cononrient jurisdiction boti
in the High Court under section 115, Civil Procedure Code, and
in. the revenue authorities under section 205 of the M a d i ^  Amuat.,
Estates Land Act. There is nothing in section 205 which ^■
expressly excludes the applicability of section 115 &adj aa the
latter section is expressly made applicable to the revenue courts
by section 192, we cannot treat it as impliedly abrogated by
section 205, when there is nothing strictly inconsistent between.
the two sections.

The next question is whether in the view that the revenue 
authorities have co-ordinate jurisdiction, with the High Court in 
the matter  ̂we should not, in the exercise of our discretion, leave 
it to them to revise the order in question. I  do not think so.
To avoid the anomaly pointed out above it is certainly more 
convenient and proper that this Court should exercise its juris
diction in the matter. If a party has already elected hia remedy 
by applying to the revenue authorities under section 205, it may 
be a question whether interference under section 115, Civil Pro
cedure Code, should not be refused, but such a difficulty does 
not arise here.

The first respondent’s vakil relied on the rulings in 
Zamindar o f  Pamuru v. N agayya(l) and in Bam Day a I 
V. Ramadhin{2) in support of his argument. In the former case 
which is a ruling of a single Judge of this Court the learned 
Judge says ; The learned vakil for the petitioner has not been 
able to point to any section tinder which he can ask the High 
Court to revise the proceedings of a revenue convt/^ His 
attention was not drawn to section 192 of the Estates Laud. Act 
and his ruling, therefore, loses its authority.

The case in Bwm Dayal v . Mmiadhiri(2) arose under the 
North-West* Provinces Rent Act X II  of 1881 which, though 
similar in some aspects to the Act in this Presidency, differs 
materially on. the very point we have to consider here. The 
ruling was given in a tent case from which there was no appeal 
to the civil courts under section 189 of Act X II  of 1881^ the
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(1) C.R.P., No. 945 of 1916-—xtnreporbed,
(2) (T890) 12 All., 198.



P a b a m a -  amount claimed being less than Ea. 100. Furthermore, that
Aitanoar Act has expressly excepted cases in which appeals lie to the

civil courts from the decisions of the Revenue Officers imder
A lamelp .
N a t c h i a i i  section 189, from the scope of section 199 which gives the ro-

yjgj(jyal power to tho Board. The ruliag^ therel'ore, cannot be
.KaisHNAN, J. treated as in point here.

Ij therefore^ jigree with ray learned brother that the prelimi
nary objection fails. The next point is whether on the merits 
this is a fit case for oiir interference in revision. On that point 
also I agree with my learned brother becanse, when the Deputy 
Collector refused to consider tho petitioner’s claim based on hia 
alleged will and referred him to a suit to establish its validity, 
ho aicted with material irregularity in the exorcise of Mb 
jorisdiction. The order said to have been passed by the Collec
tor in favour of the lirst respondent iinder section '3, clause (5) of 
the Estates Land Actj declaring her to be the lund-bolder in 
succession to the deceased plaintiff on which much reliance was 
placed by the first respondent before nWj was not relied on by the 
Deputy Collector as the basis of his order. That order itself is 
not before us and avo can, therefore, hardly decide the exact 
effect of it regarding tho arrears of rent sued for in this rent 
suit, ISTo. 702 of 1917. Prima facie  the proper legal representative 
of the deceased plaintii! in. the suit is the man to whom the 
ownership of the rent has passed on plain,tiff^a death, and tlie 
petitioner alleges that he is that person who has become the 
owner under the will. It may be that, if the right to continue 
the suit in the revenue court has passed to the respondent under 
the order of the Collector under section 8, clause (5), she will be 
the proper legal ropiesentative irrespective of the qti(-‘stion of the 
ownership of the amount sued for ; just as the holder of a 
succession certificate for a particular debt will be in a suit for 
that debt. The rights of the beneficial owner will not be 
defeated, as he could sue the person added as the legal represen
tative and recover it from him. The leg'al representative, as 
defined in the Code, section 2, clause (11)  ̂ moans a person who 
in law reprefients the estate of a deceased person ; so ho need 
not necessarily be the beneficial owner of that estate. But even 
if that be so, the order of the Collector not being before us, it is 
not possible to say whether it refers to the arrears of rent sued
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'*?or and confers on ihe respondent the exclusive right fco coBfcinue pAa&M/.-
ihe suit or not. Unless the declaration by the Oollrictor is given Aiyanq\ b

retrospective effept, it can scarcely affect the arrears of rent
which had already accrued and had been sued for; and there KAxonrAE
is no reason to suppose that such effect should bo given to it,
if the Collector’a order is to take effect only from its date, KarsHNAN, J,
petitioner will he the land-holder q̂ vca the rent sued for, nnder
section 3, clause (6), if his claim to collect it under the will is
established. See Sundaram Iyer  v. Kulathu lyer[V). In that
case it was held that a person bo whom arrears of rent were due
was a landholder though his estates had terminated. If he is
such a landholder, petitioner will be the proper person to
continue ihe suit under the Estates Land Act in the revenue court,
I therefore agree that the order of the (Jollector under section 3, 
clause 6, is not shown to affect the question who the proper 
legal representative of the deceased plaintiff is ; and for the 
purpose of deciding it̂  it seems neceHsary that the genuineness 
and the validity of the petitioner’s will should be enquired into.
I  therefore agree in the order proposed by my learned brother.

K ,R .
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APPELLATE CRIMINAL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Najiier,

t h e  OROWN PBOSEOUTOR (Complainant), pBrrrioNEB, I9i8.
August, 23,

BHAG-A.VATHI (Accused), R espondent. *

Criminal Proce.dim God,e (Act V of 1.898), sections 354 and 347, commUmmt io 
SssJons by Magistrate ccmjieteni to try and adeqtiately punish, UgalUy of,

The terms of seot.io3i B47 of the Oriminal Prooednre Code aro general and 
give a Magiatvate who ia empowtjred to cotaTniti discretion inoommitring casee 
for trial which in not limited by section 2o4 bo as to make it obligatory on him 
to try ©very oasft wliich ho adequatoly puuiBb..

(1) (1915) 31 T.O., 81.
* OrimiB'il MiscBllaiieous Petition No. 403 of 1918.


