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to guard myself from Bttbaosibing to fh© opinion sxiggested 

by a sentence in that decision  ̂ tkat opinion being tiat a S u V  

M’agiatrate would act as a Court, only when lie grants sanction 
for offences mentioned in section 195, clauses (5) and (c), tbafe 
lie could never act as a Court wlien ha grants sanction for any 
of the offences mentioned in clause (a) and that therefore 
sub-section (7) could never apply to a sanction given by a 
Sub-Magistrate for such an offence. n .b.

Amha..
QHAEiAM 
P lL £ A I 

V, ~
PoNNTTSAm

PII-I.AI.

SiBASiTi. 
Aytab, J,

APPELLATE CEIMINAL,

■ Before Mr. Justice Sadadva Ayyar and Mr. Justice Napier. 

KAN DA SAMI PILLAI and another (Accused), Pim'rioNERs/'

V.

EMPEROR.

Defence oj India Act (IV  of 1915), see- 2—‘Riilea framed undar—creating offences—- 
Time from which acts specified m  rules are offsnces—Special tribunals, m  
creation of—Trial ly  Magistratea as under Criminal Procedure Code, w lid ity  
of— Sanction for prosemtion hy Acting Districi Magistrate, v&Udity of— 
General Clauses Act (X  of 1897)» see. 17, Ql. 1.

Rules framed under section 3 o f  tlie Defence of India Act must be read 
as part of that section and are effective from the date of tlieir publication and 
are not dependent on the remaindep o f the A ct being brought into operation.

Held accordingly that a person in the Preaidenoy of Madras, who, in 
contravGntion of the sales, diaanadea any one from  entering into His Majesty’s 
Military Burvice, is guilty of an offence though the remainder of the A ct had 
not been brought into operation in this provinoe.

Seld  further that in the absence of a notifioation oreatiug speoial ti’ibunals 
for the trial of such offences under the Defence of India Act, suoh offences are 
triable by the ordinary Magisterial Courts of the oonntry in the manner 
provided by the Criminal Prooedura Code aa ‘ oSeuoea against other laT(TS * 
withia Bohednle I I  of the Code.

By virtue of section 1'?, clauaa 1, o f the General Clauses A ct (S  of 1897) 
an Acting; District Magistrate is oompefcent to sanotion a proseoutioii in all 
cases where a Districti Magistrate can sanotion the same.

P e t it io n  under sections 435 and 489 of the Code of Criminal 
Procedure against the judgment of F. A. Coieeidge ,̂ the

1918. 
Jaly 17, 

Aug. 12 and 
33.

* CiimiBal Ee-^isipn Case IN'o. 8X5 of 1917 (Criminal EevMou Petiiiosj 
Ko. 660 of 1917).

6-a



70 THE INDIAN LAW REPORTS [VOL. XLII

Kandasami Sessions Judge of Madura, dated 27tli July 1917, in Criminal 
Appeal No. 31 of 1917, preferred against the judgment of 

®MPTsaoB. p 0 ,0 . PanpiyaNj the Subdiv-isional First-class Magistrate 
of Melur, dated 11th July 1917, in Oaleiidar Case No, 41 of 
1016.

The accused in this case were cbarg-ed and coiivicfced by the 
Firefc-ckiSS Ma^^istrate of Mel nr in the Madura District under 
rule 29 of fche rules framed under seotion 2 of the Defence of 
India Act for having dissuaded one Raiuu Fillai from entering- 
military service. The pleas of the accused were (1) that they 
did not dissuade, (2) that even if they had done so it was no 
offence as the rules were not in force in the Madras Presideney, 
(3) tha,t the Fii’st-olass Magistrate of Mehir had no jurisdiction 
to try the case as all offences iinder the Act were to bo tried by a 
special tribunal composed of three persons as provided b}’' the 
Act and (4) that no sanction of the District Magistrate was 
obtained for the inBtitution of the proceeding. Overruling all 
these pleas, the Magistrate convicted the accused. The Sessions 
Judge in appeal confirmed the conviction but reduced the fine. 
The accused preferred to the High Court this revision petition.

A . Subbarama Aijyar with K , R. Guruswami A yyar for the 
petitioners.— The conviction is illegal. As the first two sectiouvs 
alone of the Defence of India Act are declared to be operative 
from the time of the passing of the Act and  ̂the rest of the 
Act^ is to be operative on notification in the official Gazette 
to that effect, rules framed under section 2 of the Act can 
only come under the terms Hhe rest of the Act'’ and acts 
constituted by the rules as offences can become offences only 
from the time ‘  the rest of the Act ’ is notified to come into 
operation. As no such notification has been made for this 
Presidency, as regards ‘ the rest of the Act^ the act done is no 
oJffence j see l^laxwelFs Interpretation of Statutes, Fourth 
Edition, page 76 and Institute o f  Patent Agents v. Jjochwood{l), 
This decision shows that the words ‘ as if the rules were 
enacted in the A ct' are generally introduced into the Act only 
for the purpose of making them intra vires and not for giving 
the rules a retrospective effect. Secondly, the Defence of India 
Act declares that offences thereunder are to be tried by special

(1) (1894) A.O., 34,7 »t p. 360.



tribunals composed of tliree persons aad thus ialces away the Kandarame 
inrfsdiotion of ordinarj criminal courfja to try such offences, "
Henco fhe trial of the accused by a First-class Magistrate under E m p e e o e , 

the Criminal Procedure Code is illegal; see section 29 (1) of 
Criminal Procedure Code. Tliirdljj sanction for tiiis prosecu
tion was given a person who was Acting District Magistrate.
Under the Defence of India Act the sanction could be given 
only by the District Magistrate and neither that Act nor the 
General Clauses Act defines ‘ District Magistrate.’ Hence the 
sanction by an Acting District Magistrate is illegal. Sections 
10 and 11 of th.e Criminal Procedure Code are not incorporated 
in the Defence of India Act. Lastly^ no notice "was given to 
the accused why sanction should not be given.

Mr. S. Srinivasa Ayyangar, the Hon^ble the Advocate- 
General (with him jS. B . Oshorne, Public Prosecutor) for the 
Crown— The conviction is legal. Notice to accused is not 
necessary under the Act. -v Rules when framed under a power 
given by a section become part of the section itself and dannofc 
come under the terms Hhe rest of the Act.^ The rules have 
operation from the time they are framed and published and 
not from any later time when  ̂the rest of the Act  ̂ might be 
notified to come into operation ; see Institute o f  Patent A gentsr. 
Lock'wood{V). Unless there is some irreconcilable conflict between 
the section and the rules, the rules are intra vires j see Baker v. 
WiUiam{2). The words ^as if enacted in the Act^ are intro
duced to make the rules intra vires however they are made and 
to prevent the courts from scanning whether they are so or not.
The Defence of India Act contemplates trials by special 
tribunals only from the time that such tribunals are constituted 
and notified as empowered to try offences under the Act. Until 
such constitution and notification, the ordinary criminal courts of 
the country are entitled to try the offences as * offences under 
other laws within schedule 11̂  clause (8) o;f thp Criminal Pro
cedure Code, and the class of courts that can try such offences 
can he ascertained by a reference to column 2 and column 8 of 
the second schedule of the Criminal Procedure Code. See- 
sections 4 (o), 5 and 29 (2) of the Criminal F r̂ocedure Code. The 
sanction in the case was given by Mr. Reilly when he was

(1) (1S04) A.O., 347 at p. 358. (2) (1898) 1 Q.B., 23 at p. 35.
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Kmm&mi Acting District Magistrate oi  Madam. Such » sanction is 
' valid ; see section 17 (1) of the General Olaases Act and section
Bmfeeob. 1 ] of |;|ie Oriminal Procedure Code and sections Oft and 67 of 

the Madras Regulation II of 1803.

Suhbamma Ayyar replied.
The Judgm ent o ! the Oourt w as delivered  h j '—■

Xapieh, j . jN'apier, J.— Intliis petition we are asked w revise the ]udg“ 
ment of the Sessions Judge or Madura upholding the conviction of 
the accused for an offence under rule 29 of the rules framed under 
the Defence of Inrlia Act (IV of 1915), foi- having dissuaded one 
Ramu Pillai from entering- into military sei-Tice. It was con
tended by Mr. A. Subbarama Ayyar in the oourae of hia able 
argument, first, that there was no such offence in the Madras 
Presidency and secondly, that if it was an offouoo the Court of 
the Subdivisional Mag-istrate of Melnr had no jurisdictiou to try 
the charge in that (1) the ordinary courte of the country have 
no jurisdiction, (2) there waa no previouH consent of tho District 
Mag-istrate as req^nired by the A ct. After hearing* the Advocate" 
General in reply we had no doubt that tha petition must bo 
dismissed, but thought it ndvisable to give our reasons in a 
written judgment in view of the importance of tho quostiona 
raised.

The first argument is based on the peculiar nrrangomont of 
the Act. Under section sub-Bection (3) it is provided that 
sections 1 and 2 shall come into operation at oncej and that as 
for the rest of the Act it shall only oome into operntion in anv 
province on notification by the G-overnor-General in Council 
in the Oazeite o f  India, Section 2 empowers f'he (jovernor- 
General in Council to make rules for various general purposes 
and in particular for certain specified purposes, one of which ia 
to prevent any attempt to dissuade persons from entering into 
the military or police service of His Majesty (clause H). 
Sub'Seotion (2) of the same section Bays that rules made under 
this section may provide that any contravention thereof should be 
punished with imprisonment up to a term of govon years or with 
fine, etc. Sub-section (3) provides that all rules made under this 
section shall be published in tlie Oazeite o f  India  and s h a l l  
thereupon have effect as if enacted in this Act. The whole of 
these rules were admittedly published in  ̂the Gazette » f  India,



It is argued "before us that tie words  ̂enacted in this Act  ̂ KANDXteAiii 
mfisb be read to mean fchat the rules become an additional seotioa 
to the Act and that as only sections 1 and 2 oome into operation Emp^r. 
at oncBj the rules being treated as the rest of the A otj can ooly Napies, j. 
come into operation after notification as provided in section 
siih-section (8). This argument will of course reduce the Act to 
an absurdity. The Bcheme of the Act is to provide for the 
creation of rales and offences to apply at once to the whole o£
India and also to create in certain special conditions tribnnals 
for the purpose of ousting the jurisdiction of the ordinary 
criminal courts in any province or part thereof to which the 
Governor-General by notification has made the reinaining' 
provisions of the Act applicable. To give effect to the 
contention would be to render the whole Act nugatory in spite 
o f section 1, sub-section (3), which provides that sections 1 and 2 
shall come into operation at once. It is of course our duty to 
construe an Act in such a manner as to give effect to its provi
sions if it is possible to do so, and this can be done by reading- 
the rulea  ̂ as part of the section under which they are framed 
and not as part of the rest of the Act. It is quite clear that 
where section 1, sub-section (3) was speaking of the rest of the 
Act coming into operationj it was referring to the subsequent 
sections and not to the rules which are to be framed under 
section 2 and to have effect as if enacted in this Act.

An argument was addressed on the construction of section 22 
of the Greneral Clauses Act (X of 1897} which provides that 
where by any Act which is not to come into force immediately on 
the passing thereof, a power is conferred to make ruleSj such 
rules shall not take effect till the commencement of the Act: and 
it was sought to introduce into this section words which would 
make it read  ̂where by any Act part of which is not to come 
into force iiflmediately on the passing thereof, a power is con
ferred to make any rules, etc., such rules shall not take effect 
until the whole of the Act shall come into force.* It is not 
permissible to make any such addition to the section which 
would have the effect of negativing the purpose of the section 
which is simply to provide power to make the rules although the 
Act has not come into force, but to reserve their application.
In  addition to this there is the direct authority of the Hdiise of 
Lords Against the contention. It is to be found in the case
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Kanbaswami Institute of Potent Agents v. Lochw.ood{l). In that case Lord 
PiLMi Hekschell clearly laid down tliat wliere the section gives power

Emi'ekok. to make rules, tlie rules are to be read as part of the sectioiij lii*.
Napier, J, language being' (page 358)

“ every rule -wluck is intra vires at all events , . . . is to b f
read into the eeelion and Ixavo just tlie same effect as if it had been 
contained ia tlie Act itself ;

For these reasons we are satisfied that the rules eame into 
force directly they were published in the Gazette and therefore- 
tliat the ofl'ence is created.

The argument that sucli ofFenco can only be tried b j a 
special tribunal fails entirely unless it is shown tluit sub-sections
(3) to (11) liave been applied to the Madras Presidency. As it has 
been coiiceclGd that they have not been so applied, and the wliole 
of the first argument has been based on that assumption, there is 
no foundation for this contention. W e prefer therefore to leave 
the consideration of the efi'ect of Bectioiia 3 and 4 of: the Acli 
until stich a time as these sections are so applied, or to the Courts 
of the proviuces where they are in force. Section clause (o) of 
the Criminal Procedure Code defines oll'ence as any act or 
omission made punishable by any law for tlio time being in 
force  ̂ and section 29 provides tliafc any olfence under auy other 
law which means any law other tlian tho Indian Penal Code 
shall, wlien no Coui-t is mentioned in this behalf in such law, be 
tried by the High Coart or by any Court constituted under this 
Code by which such olfence is shown in tho eighth column, second 
schedules, to be triable. Sections 3 to 11 of the Special A.ct not 
being in force in this Presidency, there ia no Court meBtionod in 
this hehalf. The socond schedule provides under tho heading 

Offences against other laws * for the trial' of an offence punish
able as this ia by a Court of Sossion, Presidency Magistrate or 
a Magistrate of the first class. There can therefore be no doubt 
that the trying Court had jurisdiction, if the case was put before 
it in. a proper manner.

The point is taken, however, that there was no previous 
consent by a District Magistrate as required by rule 80. It was 
somewhat faintly argued that as neither the Defence of India 
Act nor the General Clauses Act define the words ^District
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Magistrate/ there was nothing to show what was meant by kandasamse 
those words. We are clear however th^t where the procedure 
for the trial of an offence is that under the Criminal Procedure Bmperos. 
Code  ̂ we must look to the provisions of that Code for the mean- napies, 
ing of the words used. District Magistrates were created h j the 
Code of Criminal Procedure, and section 10 of the Code 
provides that in every district outside the Presidency town the 
local Government shall appoint a Magistrate of the first-class 
who shall be called the Djstrict Magistrate. The point really 
pressed on us was that Mr. Eeillj who gave the consent was 
not the actual District Magistrate. It appears however from the 
Gazette o f the Government o f Madras of 25th April 1916 that 
he waa appointed to act as District Magistrate from the 1st June 
1916. Then section 17, clause (1) of the General Glauses Act pro
vides that in any Act it shall be sufficient for the purpose of 
indicating the application of the law to every person for the 
time being executing the functions of an office to mention the 
official title of the officer at present executing the functions.
The result of this provision is that the words of role 20 of the 
Defence of India Act must he read as if they contained after 
the words  ̂District Magistrate ' the words ‘ Acting District 
Magistrate or Mfigistrate executing the functions of a District 
Magistrate/ There can be no doubt therefore that Mr. Reilly 
was competent as Acting District Magiatriite to give the consent, 
and this point therefore fails. In the result, the petition is 
dismissed.

F.R.


