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to g'.uard myself from subsecribing to the opinion suggested
by a sentence in that decision, that opinion being that a Sub-
Mzgistrate would act as & Court, only when he grants sanction
for offences mentioned in section 195, clauses (b) and (¢), that
he could never act as a Court when he grants sanction for any
of the offences mentioned in clanse (o) and thab therefors
sub-section (7} could never apply to a sanction given by a
Sub-Magistrate for sach an offence. X.Ra

APPELLATE CRIMINAL,
~ Before Mr. Justice Sadasiva Ayyar and Mr, Justice Napier.
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Defence of India Act (IV of 191B), sec. 2—Rules framed under—creating offences—
Téme from which acts specified $n rules are offences—Special tribunals, no
ereation of—Trial by Magistrates as under Criminal Procedure Code, velidity
of —Banction for prosecwtion by Adciing District Magistrate, validity of—
Gemeral Clauses Act (X of 1897), see. 17, CL. L.

Rules framed under section 2 of the Defence of India Act must be read
ae part of that section and are effective from the date of their publication and
are not dependent on the remainder of the Act baing brought into operation.

Held accordingly that o person in the Presidency of Madras, who, in
contravention of the rules, dissnades any one from entering into His Majesty’s
Militery Service, is guilty of an offence though the remainder of the Act had
not been krought into operation in thie provinoe.

Held further that in the absence of a notification creating speoial tribunaly
for the trial of such offences under the Defence of India Act, such offences are
triable by the ardinsry Magisterial Courts of the oountry in the menner
provided by the Criminal Procedure Code aa ‘offences against obher laws®
within schednle II of the Cede, .

By virtue of section 17, clanse 1, of the Genexal Clauses Aot (X of 1847)
an Acting District Magistrate is competent to sanotion & prosecution in all
cages where o District Magistrate can sanotion the same.

Perition under sections 485 and 489 of the Code of Criminal

Procedure against the judgment of F. A. Corsringr, the

#* Cyiminal Revision Case No. 815 of 1017 (Grimiga.l Revision Petition

No, 660 of 1917).
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Sessions Judge of Madura, dated 27th July 1917, in Criminal
Appeal No. 31 of 1917, preferred against the judgment of
P.C.C. Panpivaw, the Subdivisional First-class Magistrite
of Melur, dated 11th July 1917, in Calendar Case No. 41 of
1016.

The accused in this case were charged and convicted by the
First-class Magistrate of Melnr in the Madura District under
rule 29 of the rules framed wnder section 2 of the Defence of
India Act for having dissuaded one Ramu Pillai from entering
military service. The pleas of the acensed wero (1) that they
did not dissuade, (2) that even if they had done so it was no
offence as the rules were not in force in the Madras Presidency,
(3) that tho First-class Magistrate of Melur had no jurisdiction
to try the case as all offences under tho Act were to bo tried by a
special tribunal composed of three persons as provided by the
Act and (4) that no sanction of the Disirict Magistrate was
obtained for the institution of the proceeding. Overraling all
these pleas, the Magistrate convicted the accused. The Sessions
Judge in appeal confirmed the conviction but reduced the fino.
The accused preferred to the High Court this revision petition.

A. Subbarama Ayyar with K. R. Guruswami dyyar for the
petitioners,.—The conviction is illegal. As the first two sections
alone of the Defence of India Act are declared to be operative
from the time of the passing of the Act and ‘the rest of the
Act’ is to be operative on notification in the official Gazette
to that effect, rules framed under section 2 of the Act can
only come under the terms ‘the rest of the Act” and acts
constituted by the rules as offences can become offences only
from the time ‘the rest of the Act’ is notified to come into
operation. As mo such notification has been made for this
Presidency, as regards ‘the rest of the Act’ the act done is o
offence ; wee Maxwell’s Interprotation of Statutes, Fourth
Edition, page 76 and Institute of Patent Agents v. Lockwood(1).
This decigion shows that the words ‘as if tho rules were
enacted in the Act’ are generally introduced into the Act only
for the purpose of making them <nira wires and not for giving
the rules a retrospective effect. Secondly, the Defence of India
Act declares that offences thereunder are to be tried by special

(1) (1894) A.C., 847 at p. 360,
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tribunals composed of three persons and thus takes away the

jurdsdiction of ordinary criminal courts to try such offences. -

Henco the trial of the accused by a First-class Magistrate under
the Criminal Procedure Code is illegal; see section 29 (1) of
Criminal Procedure Code. Thirdly, sanction for this prosecu-
tion was given by a person who was Acting District Magistrate.
Under the Defence of India Act the samection could be given
only by the District Magistrate and neither that Act nor the
General Clauses Act defines ¢ District Magistrate’ Hence the
sanction by an Acting District Magistrate is illegal, Sections
10 and 11 of the Criminal Procedurs Code are not incorporated
in the Defence of India Act. Lastly, no notice was given to
the accused why sanction should not be given.

Mr. 8. Srinivase Ayyangar, the Hor’ble the Advoecate-
General (with him F. B. Osborne, Public Prosecutor) for the
Crown-—The conviction is legal. Notice to accused is not
necessary under the Act. < Rules when framed under a power
given by a section become part of the section itself and éannot
come under the terms ‘the rest of the Aet’” The rules have
operation from the time they are framed and published and
not from any later time when ‘the restof the Act’ might be
notified to come into operation ; see Instriute of Patent 4genisv.
Lockwood(1). Unless there is some irreconcilable conflict between
the section and the rules, the rales are inira vires; see Baker v.
William(2). The words ‘as if enacted in the Act’ are intro-
duced to make the rules intra vires however they are made and
to prevent the courts from scanning whether they are so or not.
The Defence of India Act contemplates trials by special
tribunals only from the time that such tribunals are constituted
and notified as empowered to try offences under the Act. Until
such constitution and notification, the ordinary criminal courts of
the country are entitled to try the offences as ‘offences under
other laws within schedule II, clause (8) of the Criminal Pro-
cedure Code, and the class of courts that can try such offences
can be ascertained by a reference o column 2 and column 8 of

the' second schedule of the Criminal Procedure Code. See:

sections 4 (o), 5 and 29 (2) of the Oriminal Procedare Code. . The
sanction in the case was given by Mr. Reilly when he was

(1) (1804) A.C., 347 at p. 358. (%) (1898) 1 Q.B., 23 at p. 2.
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Acting District Ma:gistrate of Madura. Such a sanction is
valid ; see section 17 (1) of the General Clauses Act and section
11 of the Criminal Procedure Code and sections 66 and 67 of
the Madras Regulation II of 18C3.

A, Subbarama Ayyar replied.

The Junauext of the Court was delivered by—

Narizr, J.—~In this petition we are asked to revise the judg-
ment of the Sessions Judge of Madura upholding the conviction of
the aceused foran offence under rule 29 of the rules framed nunder
the Defence of India Act (IV of 1915), for having dissuaded one
Ramu Pillai from entering into military service. 1 was con-
tended by Mr. A. Subbarama Ayyar in the course of hig able
argament, first, that there was no such offence in the Madras
Presidency end secondly, that if it was an offenco the Court of
the Subdivisional Magistrate of Melur had no jurisdiction to try
tho charge in that (1) the ordinary courts of the country have
no jurisdiction, (2) there was no previous consent of tho District
Magistrate as required by the Act.  After hearing the Advocate-
General in reply we had no doubt that tha potition wmust be
dismissed, but thought it advisable to give our veasons in a
written judgment in view of the importance of the questions
raised.

The first argument is based on the peculiar srrangement of
the Act. Under section 1, suh-section (3) it i8 provided that
sections 1 and 2 shall come intoc operation at once, and that as
for the rest of the Act it shall only come into operation in any
provinee on notifieation by the Governor-General in Council
in the Gaazette of India. Section 2 empowers the Governor-
General in Council to make rules for various general purposes
and in particular for certain specified purposes, one of which is
to prevent any attempt to dissnade persons from entéring into
the military or police service of His Majesty (clause H).
Sub-seetion (2) of the same section ways that rules made under
this section may provide that any contravention thereof should be
punished with imprisonment up to a term of savon years or with
fine, etc. Sub-section (8) provides that all rules made under this
section shall be published in the Gasette of India and shall
thereupon have effect as if enacted in this Act. The whole of
these rules were admittedly published in ,the Gazetie af India,
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1t is argued before us that the words ‘enacted in this Act’
misb be read to mean that the rules become an additional seotion
to the Act and that as only sections 1 and 2 come into operation
at once, the rules being treated as the rest of the Act, can only
come into operation after notification as provided in section 1,
sub-gection (8), This argument will of course reduce the Act to
an absurdity. The schome of the Act is to provide for the
creation of roles and offences to apply at once to the whole of
India and also to create im certain special conditions tribunuls
for the purpose of ousting the jurisdiction of the ordinary
criminal courts in any province or part thereof to which the
Governor-General by notification has made the remaining
provisions of the Act applicable. To give effect to the
contention would be to render the whole Act nugatory in spite
of section I, sub-section (3), which provides thatsections 1 and 2
shall come into operation at omce. It is of course our duby to
construe an Act in such a manner as to give effech to its provi-
sions if it is possible to do so, and this can be done by reading
the rules, as part of the section under which they are framed
and not as part of the rest of the Act. It is quite clear that
where section 1, sub-section (3) was speaking of the resiof the
Act coming into operation, it was referring to the subsequent
sections and not to the rules which are to be framed umder
section 2 and to have effect as if enacted in this Act.

An argument was addressed on the construction of section 22
of the General Clauses Act (X of 1897) which provides that
where by any Act which is not to come into force immediately on
the passing thereof, a power is conferred to make rules, such
rules shall not take effect till the commencement of the Act: and
it was sought to introduce into this section words which would
make it read ‘where by any Act part of which is not to come
into force immediately on the passing thereof, a power is con-
forred to make any rules, ete., such rules shall not take effect
until the whole of the Act shall come into force.” It is mnob

permissible to make any such addition to the section which -

would have the effect of negativing the purpose of the section
which is simply to provide power to make the rules although the
Act has not come into force, but to reserve their application.

In addition to this there is the direct authority of the Hdi.isé of -
Lords 3gainst the contention. Itis to be found in the case of
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Institute of Patent Agents v. Lockwood(1). In that case Lord’[
Herscmery clearly laid down that where tho section gives power
to malke rules, the rules are toberead as part of the section, his
language belng (page 358)

« gyory rule which is infra edves ab allevents . . . .isto be
read into the gection and have just the same effect as if it had been
contained in the Act itself;”?

Tor these reasons we are satisfied that the rules camo into
force directly they were published in the Gazelle aud thevefors
that the offence is exeated.

The argument that such offence can only be tried by a
special tribunal fuils entirely unless it is shown that sub-sections
(3) to (11) have been applied to the Mudras Presidency. As it has
becn conceded that they have not been so applied, aud tho whole
of the first argument has been based on that assumyption, there is
no foundation for this contention. We prefer therelore to leave
the consideration of tho olfect of sections 8 and 4 of the Act
until such a time as these sections are so applied, or to the Courts
of the provinces where they are in force. Section 4, clause (o) of
any ach or
omission made punishable by any law for the time being in

the Criminal Procedure Code defines offeuce as ¢

force’ and section 29 provides thab any offence under auy other
law which means any law other than tho Indian Penal Code
ghall, when no Comrt is mentioned in this behalf in such law, be
tried by the lligh Comt or by any Court counstituted under this
Code by which such offence is shown in the eighth column, second
schedule, to be triable, Sections 3 to 11 of the Spocial Act not
being in force in this Presidency, there is no Court mentionod in
this bebalf. The socond schedule provides under tho heading
¢ Offences againat other laws * for the trial of an offence punigh-
able as this is by a Court of Scssion, Presidency Magistrato or
a Magistrate of the first class, There can therelore be no doubt
that the trying Court had jurisdiction, if the case was put before
it in a proper manner,

The point is taken, however, that there was mno previous
consent by a District Magistrate as roquired by rule 80. It was
gomewhat faintly argued that as neither the Defence of India
Act nor the General Clanses Act define the words ¢ District

(1) (1894) A.C., 347 at p, 360,
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Magistrate,” there was nothing to show what was meant by
thos8 words. We are clear however that where the procedure
for the trial of an offence is that under the Criminal Procedure
Code, wo must look to the provisions of that Code for the mean-
ing of the words used, District Magistrates were created by the
Code of Criminal Procedure, and section 10 of the Code
provides that in every district outside the Presidency town the
local Government shall appoint a Magistrate of the first-class
who shall be called the District Magistrate. The point really
pressed on us was that Mr. Reilly who gave the consent was
not the actual District Magistrate. It appears however from the
Gazette of the Government of Madras of 25th April 1916 that
he was appointed to act as District Magistrate from the 1st June
1916. Then section 17, clause (1) of the General Clauses Act pro-
vides that in any Act it shall be sufficient for the purpose of
indicating the application of the law to every person for the
time being executing the functions of an office to mention the
official title of the officer at present executing the fumctions.
The result of this provision is that the words of role 20 of the
Defence of India Act must be read as if they contained after
the words ¢ District Magistrate’ the words ¢ Acting District
Magistrate or Magistrate executing the functions of a District
Magistrate.” There can be no doubt therefore that Mr. Reilly
was competent as Acting District Magistrzte to give the consent,
and this point therefore fails. In the result, the petition is

dismissed.
N.R.
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