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APPELLATE ORIMINAL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice
Napier.

1918, ARUNACHALAM PILLAI (Szcono RnspoNDENT), PRTITIONER,
July 29,
August 5, 8 V.
and 20.

- PONNUSAMI PILLAI (Poprrrronsr), Resronpuxr.®

Criminal Procedure Code (dAct V of 1898) sec. 195, clauss (1) (), (1), (o)
and clanses (6) and (7)—Disobedisnce fo an order of a public servant under
section 144, COriminal Progedure Qode—DPublic servant, whether a Cowrb
Sanction for disobedience, whether « judicial or adménistrative order— Adppeal.

An ordor nnder section 1.L4 of the Criminal Procedure Codo is a judicial and
not an administrative order and an ovder of a Sub-Magistrato rofusing o
sanction tho prosecntion of a person for an offence undor section 188 of the
Indinn Penal Uode in respeet of an order mada by him under section 144 of the
Criminal Procedure Code is tho order of u Court to whicl the appoal provisiong
in soetion 195 (7) of the Criminal Proceduro Code ave applicable.

Sankaram Aiyer v. Sullarappa Mudaliar (1908) 2 Woir, 153, considored.

Prrrrions under section 195, clauses (6) and (7), Criminal
Procedure Code, and under section 195, clauses (€) and (7) and
goctions 436 and 439, Criminal Procedure Code, against the
Proceedings D, Dis. No. 24 of 1918, dated the 12th day of
January 1918, passed by B. S. Lroyp, the District Magistrate of
Trichinopoly, against the Proceedings of B. KrisaNaswami,
the Stationary Second-cluss Magistrate of Trichinopoly, dated
the 17¢h July 1217, in Miscellaneous Case No. 10 of 1917;
and against the order of J. G. Busw, the Sessions Judge of
Trichinopoly, dated tho lst March 1918, in Criminal Miscel-
laneous Petition No. 10 of 1918, filed aguinst the said order of
the District Magistrate.

The facts are stated in the judgment of Nariex, J.

C. Rajagopala, dyyangar for the petitioner,

B. V. Seshagiri Bao for the respondent.

E. B. Osborne, Acting Public Prosecutor and C. Narasimha
Achariar for the Crown.

Narpn, J. Narigr, J.—These are two petitions, one to revise an order

of the District Magistrate of Trichinopoly of the 12th January

* Qriminal Misoellancous Potitions Nos. 83 and 899 of 1918,
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1918: the other to revise the order of the Sessions Judge of
Trichinopoly of the 1st March 1918. The order of the District
Matyistrate was made on appeal from an order of the Stationary
Sub-Magistrate of Trichinopoly refusing to sanction the prose-
cution of the present petitioner and another for an offence under
section 188, Indian Penal Uode. The petitions were the result
of an order of the Stationary Sub-Magistrate passed on the
8th May 1917 under section 144, Criminal Procedure Code,
restraining this petitioner and others from taking the Pidari
deity in procession throngh a lane claimed to be the private
property of the present counter-petitioner. Thisz order was
alleged to have been violated and hence the petition for
ganction.

The Stationary :Sub-Magistrate declined to grant the
sanction o two grounds—ome, that the order should not have
been passed and that therefore disobedience cannot be considered
to be an offence ; the other, that the petition for sanction was the
outcome of previously existing spite. The present counter-
petitioner appealed to the Districs Magistrate of Trichinopoly,
who decided thut the order having been passed, rightly or
wrongly, disobedience to it was an offence, and graunted the
sancbion. This is one of the orders appealed against. The
petitioner appealed from that decision to the Sessions Judge who
passed the following order:— ,

“The order appears to have beenm made by the District
Magistrate as an administrative officer, and I think, therefore that
no appeal lieg to this Court, Petition is dismissed.”

This is the other order appealed against, The petitioner
before us first argued that the order of the District Magistrate
granting sanction against him was passed by him as a public
servant, that no appeal lay to the Sessions Judge and thab
therefore he was entitled to come to the High Court.
On this petition it is, in our opinion, enough to say that if
the order was passed by the District Magistrate administra-
tively, the igh Court has no appellate or revisional power.
We asked the learned vakil to invite our attention to amy
provision either in the Government of India Act or the Letters
Patent or in the Criminal Procedure Code which makes a public
servant qua such servant and not qua Courts subordinate to
the authority of "the High Courf as required by section 195,
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gub-section 6, and he was unable to show wus any. We,
therefore, dismiss this petition.

On the second potition, by way of vvhab ig for convenionce
called an appeal from the order of the Sessions Judge, the peti-
tioner took up the opposite position, namely, that the order
was one of a Court and that therefore the Sessions Juduwe wag in
error in declining to excreise his jurisdiction. We have there-
fore to decide whether the (appeal) provisions in section 195,
sub-section (7), Criminal Procedure Cude, apply to this order.
We are clear that the Stationary Sub-Magistrafe in passing
this order refusing sanction was acting judicially, for the
original order whieh it was alleged was disobeyed was an order
passed under section 144, Criminal Procedure Code. 'These
orders have always been treated as judicial orders and we
cannot separate the authority issuing the orderr from the
authority granting sanetion for disobedionce of it.

But the more difficult question is whether on the language
of section 195, Criminal Procedure Code, oven though the order
was passed by a Court, the ‘appeal’ lies to another Court.
Section 195, sub-gection (1), deals with three classes of offences,
The first group are sections 172 to L83 of the Indian Penal Code,
which are classed in Ghapter X of the Code under the heading
¢ Of contempts of the lawful authority of public servants ”; the
second group rofers to section 193 and others which are classed
in the Code under the heading Ol false evidence and offences
against public justice ;”’ and the third group containg the
sections in Chapter XVIII of the Code and classed “ Of offences
relating to documents and to trade and property marks”
With regard to the first group, section 195, Criminal Procednre
Code, provides that the Court shall not take cognizance of any
such offence, except with the previous sanction or on the com-
plaint, of the public servant or of some public servant to whom
he is subordinate. With regard to the second group, the pro-
vision is that no Court shall tuke cognizance of any such offence
when such offence is committed in or in relation to any pro-
ceeding in any Court, except with the previous sanction oron
the complaint of such Court, etc. With reference to the third
group, it i¢ provided that no Court shall take cognizance of any
such offence, when such offence has been comunitted by a party
to any proceeding in any Court in respect of a document
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prodiced or given in evidence in such proceeding, except with
the previous sanctign or on the complaint of such Court, ete.
With reference to the second and third groups, the section
provides that the term ¢Court’ means Civil, Revenue or
Criwinal Court, but not & Registrar, The appeal in all cases is
swprovided for by sub-section 6. ,

‘“ Any sanction given or refused may be revoked or granted by
any authority to which the anthority giving or refusing it is subor-
dinate.

Then sub-section 7 provides :

“For the purposes of this section every Court shall be deemed
10 be subordinate only to the Court to which appeels from the
former Court ordinarily lies *’,

The question is whether the word ¢ Court ’ in sub-section 7
refers to ¢ Court’ mentioned in sub-section (1), clause: (b) and
(c) only or whether it applies also to order made by a public
gervant as a Conrt under sub-section (I), clanse (a). The Ses-
sions Judge took the former view following a decision of this
Court in Sankaram Aiyer v. Sokkareppa Mudaliar(l). That
decision is however no anthority for his view, as the High Court
held that the order was not one of a Court.. It is of course
clear that the offences grouped in clause (@) include disobedience
of orders of Courts, such as contempts of summonses issued by
QOourts (section 172, Indian Penal Code), refusal to produce
documents before Courts (section 175), refusal to take an oath
oraffirmation before a Court (section 178), giving false information
to Court (section 181), obstructing sale of property offered for
sale by the lawful authority of the Court (section 184) and dis-
obeying & direction to abstain from a certain act promuolgated
by a Court under section 188, which is the present case. There
can be no doubt that the various summonses and orders referred
to inthose sections when issned by a Magistrate or a Judge are
issued judicially, and, as pointed out above, it surely must follow
from that that the sanction to prosecnte for disobedience of such
sammons or order must be issued by the same authority, namely,
the Court. ’

But this still leaves the other question open, namely, whether
sub-section 7 applies to such sanction. I am of opinion that

(1) (1903) 2 Weir, 155.
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the word ¢ Couxt’ in sub-section 7 is not confined to claudes (b)
snd (¢). The legislature must have been aware that offence
against the authority of the Courts were covered by Chapter X
of the Indian Penal Code, and there is of course no reason why
any difference should be made with regard to appeals between
offences against the lawful authority of Cowrts and offences
against public justico in relation to proceedings in Courts. The
word ¢ public servant’ was obviously used in clauss (a), because
it is uged in the FPenal Code throughout the provisions in
Chapter X, and ‘public servant’ is defined in section 21 of the
Code as including Judges and Magistrates. Sub-section 7
is, I think, enacted for the purpose of explaining what is
subordinaticn within the meaning of sub.section 6, where the
aunthority giving or refusing sanction is & Conrt, and does not
purport to confine its operation to clauses (1) and (¢) of sub-
gection (1), nor do I think that the legislatnure had that intention.
It seems to me that the word ¢ Court’ was used in elanses (3) and
(¢), because it was intended to limit the operation of those clanses
to procecdings in relation to Courts, thereby constibuting & nar-
rower clags than is dealt with in clause (@), and T geo no reason
why beeause a narrower class of cases confined to Courts only
is provided for in those two clauses, the word ¢ Court’ in snb-
seckion 7 should be confined to thoge two groups and not read
as applicable to the wider group in clauge (a) which applies to
both Courts and other public servants, both of whom aro clearly
covered by the word ¢ authoriby ’ in sub-section 6.

In the vesult, I hold that whore the sanction is given with
reference to an offence against a Court, the appeal is goveruned
by sub-zection 7. The order of the Sessions Judgo is sot aside
and he iy directed to tuke the petition on his file and dispoge of
it according to law.

Sapastvs AvYAR, J.—1 agree entively. It {8 vot cssential
for the decision of this cage to express an opinion ou the ques-
tion whether the particular order of the Sub-Magistrate men.
tioned in Sankaram diyar v. Salkkarappa Mudaliar(l) was
rightly held by this Court on the facts of that case to have heen
pdsstad by that public servant, not as a eriminal eourt bub as a
public servant who was not a Court. It is however nocessary
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to g'.uard myself from subsecribing to the opinion suggested
by a sentence in that decision, that opinion being that a Sub-
Mzgistrate would act as & Court, only when he grants sanction
for offences mentioned in section 195, clauses (b) and (¢), that
he could never act as a Court when he grants sanction for any
of the offences mentioned in clanse (o) and thab therefors
sub-section (7} could never apply to a sanction given by a
Sub-Magistrate for sach an offence. X.Ra

APPELLATE CRIMINAL,
~ Before Mr. Justice Sadasiva Ayyar and Mr, Justice Napier.

KANDASAMI PILLAT axp aworsee (Accostp), Prrurionprs,®
v,

EMPEROR.

Defence of India Act (IV of 191B), sec. 2—Rules framed under—creating offences—
Téme from which acts specified $n rules are offences—Special tribunals, no
ereation of—Trial by Magistrates as under Criminal Procedure Code, velidity
of —Banction for prosecwtion by Adciing District Magistrate, validity of—
Gemeral Clauses Act (X of 1897), see. 17, CL. L.

Rules framed under section 2 of the Defence of India Act must be read
ae part of that section and are effective from the date of their publication and
are not dependent on the remainder of the Act baing brought into operation.

Held accordingly that o person in the Presidency of Madras, who, in
contravention of the rules, dissnades any one from entering into His Majesty’s
Militery Service, is guilty of an offence though the remainder of the Act had
not been krought into operation in thie provinoe.

Held further that in the absence of a notification creating speoial tribunaly
for the trial of such offences under the Defence of India Act, such offences are
triable by the ardinsry Magisterial Courts of the oountry in the menner
provided by the Criminal Procedure Code aa ‘offences against obher laws®
within schednle II of the Cede, .

By virtue of section 17, clanse 1, of the Genexal Clauses Aot (X of 1847)
an Acting District Magistrate is competent to sanotion & prosecution in all
cages where o District Magistrate can sanotion the same.

Perition under sections 485 and 489 of the Code of Criminal

Procedure against the judgment of F. A. Corsringr, the

#* Cyiminal Revision Case No. 815 of 1017 (Grimiga.l Revision Petition

No, 660 of 1917).
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