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APPELLATE CIVIL.

Before Mr. Justico Phillips and Mr, Justice Kumaraswami
Sastri.

NARASIAH (PoaNtiry), AppRLLANT,
' BN
VENKATARAMIAH (Uzrewpant No. 3), Resronpenr,

Hypothecation of movables—Bona fide purchaser without notice, from hypothe.

cator, whether affected by hypothecation—Indian Contract Act (IX of 187z2),
see. 108,

A bona fide purchaser without notice of the encumbranee, of goods hypothe.
cated but left with the hypathecator, i not affected by the encumbrance and
takes them free of it.

Speconp AppraL against the decree of J. W. Hvoamrs, the
District Judge of Cuddapah, in Appeal No.71 of 1916, pre-
ferred against the decree of A. 8. ViraswAnr Avyag, the District
Munsif of Nandalur, in Original Suit No. 153 of 1915,

This was a suit to recover Rs. 126 due on a mortgage of
gertain immovable property aud two bulls, execated by the
deceased brothers of the first defendant, a minor. First defend-
. ant’s guardian did not contest the suit and the third defendant
contended that he was a bona fide purchaser of one of the bulls
for value from a person to whom the first defendant’s guardian
had sold them, that he was not aware of the mortgage and
that therefore no wortgage decree should be passed regarding
the bull. Though the District Muonsif found that the third
defendant was a bona fide purchaser without notice, he gave a
decree for the sale of the bull also, On appeal by the third
defendant, the District Judge, upholding the contentions of the
third defendant, dismissed the suit so far as the third defendant
and his bull were concerned. The plaintiff preferred this second
appeal. ' T ‘ ,

E. Duratswami Ayyar and 0. Bakthavatsalu Nayudw for the
appellant. ‘ . .

K. Koti Reddi for the respondent.
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The Jupauent of the Court was delivered hy——

Patures, J.—Plaintiff obtained a mortgage of certain properties
including a hull, with which alone we are concerned here, The
bull was left in the mortgagor’s possession and was eventnally
purchased by third defendant from the mortgagor’s vendee. The
hypothecation of movables has been recognized in Indian Conrts
~—vide Shyam Svonder v. (‘heita and another (1) and Shrish Chan~
dra Roy v. Mungri Bema (2) butthat is not the question for con-
sideration now. Wo have to determine whether a bona fide pur -
chascr for value of hypothecated goods withowt notice of the
hypothecation is bound by it. There is no direct anthority on
the poins, nor is hypothecation of movables rvecognized by any
stutute. Wo are therefore thrown back upon prineiples of equity
and justice. 1Inder section 108 of the Indian Uontract Act
a person in possession of movables, althoungh not the owner, can
pass the property in the goods to an innocent purchaser. Much
more then would it appear that the real owner could pass the
property, which was only subject to an undisclosed hypothe-
cation. Kven if we ave to apply principles of Bnglish law on
this question, which is perhaps doubtful, we find that it hasg
been held that goods included in a bill of sale and left with the
original owner can be purchused in the ordinary course of busi-
ness by o bona fide purchaser. Nulional Mercantile Bank v,
Hampson(3). When goods are left in the posscssion of the
mortgagor, a wide door is openmed for fraud, and when the
equities between the innocent purchaser and the mortgageo have
to be weighed, the preponderance must be given to the purchaser,
for the mortgagee has by his omission to secure possession of the
goods facilitated the commission of the frand. In this view we
think that a bona fide purchasor of hypothecated goods without
notice of the emcumbrance takes the goods free of ib.

'The second appeal is dismissed with costs.
N.R.

(1) (1871) 3 N.W.P.,, L.O.R,, 71 (2) (1904) 9 C.W.N., L4,
(3) (1880) 6 (.B.D., 171,




