
APPELLATE CIVIL.
Before Mr. Jusiics SacJasim Ayyar and Mr. Justice Spencer,

S00S.ATH 1 SliSTGA. (Plaistiff), APPsr.LAjiT,
Au.a-nst 5, 

] 0;:0,

KAiTAKA SING-A (DilFBSOANT), RiiSPOJIDEXT.'^’ March 36.

H in in  L a m — Ad:>pHo'ib— Broth3r''s d a iig litsr ’s son , a io p t io i i  of, wlistJier zm lid — ' 

G ustom ,'~ iy3 ’i.th K anarj, ~Etsha,t!‘ i.i/as— O icstom  w h eth er es ia b lish ed .

Acliptioa oE a bvotkor’a daughber's aoa ia allowed by oiisfeom wliicli has been 
prove.] to esisi: amoag a oommaiiitj o f  Eajpafcs of the Kahatriya caste settled 
in South Kauara,

Second Appeal against tlie deeree of L. G-, MoorEj Districfc 
Judge of South Kanams'in Appeal Sulii No. 189 of 1915, preferred 
against tlie decree of V. KgNin Raman Nayai^j District Munsif 
of Kasara^od^ in Original Suit No. 7 of 1914.

This Second Appeal arises out of a suit by tlie plaiutiff for 
a declaration that a deed of adoption^ Exhibit A , esecuted by 
bim by whicli lie adopted tlie defendant as bis son was invalid 
and inoperative. The defendant was tbo plaintiff’s 'brother’s 
dang'liter’s son. The parties belonged to a community of Rajputs 
of the Kshatriya caste, who had migrated from Eajputana and 
long* settled in South Eanara. The Lower Coiirta dismissed the 
8uit. On Second Appeal^ the Higli Court remanded the case for . 
fjnding on the issne as to custom among the parties to tli6 suit.
The other facts are set oat ia the judgment,

8. Srinivasa rhjyangar and K. P. LaJsshniam. Bao for the 
appelianL

K. Sadasiva Mao and K . Sundara Mm for the respondent.
The case csme on for hearing before Baeewbll and 

OdgesSj JJ.j a,ii{l the JUDG-MBNT of the Court was delivered by,

Bakewell^ J .-“ The general rale of Hindu Law ia against tlie bakewellj j, 
Yalidity of the adoption in this case •. MimskM y. Bmnanada (1) j 
but this rule may be varied by custom  ̂ and such a custom has 
been held to obtain in the soiifclisra districts of the Madras 
Presidency [Vayidinada, v. Aj)pu{2), Appaya Bhattar v. Veitgu

* Second Appeal No. 1129 of 1918.
(1) (1888) I.L.E., 11 Mad., 49 (RB.), (2) (18^6) I.LE., 9 Mad., #  (JVB.)
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Bhatlar{})']. The Lower Appellate Court lias not found upon 
the evidence wliether such a custom exists in the caste of the 
plaintiff and defeadant, or in South Kanara, which, does not 
form part of the southern districts. The appellant is responsible 
for all the costs of this litigation^ and we direct him to pay all 
costa incurred up to this day, before the 15th September 1919, 
Upon pfiyment of the costs before that day, we direct the District 
Judge to record a finding upon the following issue:—■

la the adoption in this case valid according to the customs 
obseri/Bd by the parties ?

K’o additional evidence will be taken. In default of payment 
the appeal will stand dismissed with costa.

The finding is to be returned before the 15th of October 
1919, and seven days will be allowed for filing objections.

[The District Judge of South Kanara accordingly submitted 
a finding that the adoption was valid according to the custom 
observed by the parties/' The JUDGMENT of the Court was 
delivered by—

Sadasivi A yyae, J.—We think that the plaintiff’s admission 
in Exhibit A 'was an admission both of the fact and of the 
validity of the defendant’s adoption [see Bamalimja Fillai v. 
Sadasiva Pillai{2)']. The burden of proving that it was not 
valid was therefore shifted on to the plaintiff’s shoulders. Eve a 
if it is not sô  the custom against the supposed rule, based on the 
text relating to the reflection of a son is so widespread that very 
little evidence will turn the scale against that rule. The plain­
tiff admitted in his evidence that the usages of his community 
did not differ from those of the Gowd Saraawat Brahmans. 
He being a Ivshatriya (presumably not very pure in extrac­
tion, clans of pure Kshatriyas being very rare), the customs 
of his community could not be more strict than those of 
Saraswab Brahmans. In Mavjunath v. Kaveri-haiCB) it was 
held that the custom among Gowd Saraswat Brahm.ans of 
Kanara (both north and south which were situated near the 
Dravida country) allowed the adoption of a sister’s son [see as 
regards Dravida custom, Vayidimda v, A ‘ppu{4<)], The case of a

(1) (1905) 15 311.
(3) (X903) 4 Bom, L.R., UO,

(2) (1864) 9 MJ.A., 510.
(4) (1S86) I.L.B.,9 Mad., 44
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brotlier's daugliter’ s son (against wliose 'adoption there is no 
direct test as in tie case of a daughter’a son, sister ŝ son and 
motlier’s sister’s son) stands on a more favourable footing. Tlie 
community of the parties to the suit migrated from Hajpatana 
and have settled in South Kanara for long. The law which 
they brought with them did not evidently prohibit the adoption 
of a brother’s daughter's son [see Biswanath V. KaUchamn{l) 
and Yamnava v. Laxman Bhimrao{2)J.

Though the oral evidence on defendant’s side in this case IS

meagre, we think that that evidence' being corroborated by 
the probabilities, by Manjunath v. Kaveti-hai{S), and by the 
admission of the plaintiff as to the customs and usages of his 
commanity not differing from those of Saraswat Brahmans, can 
be treated as sufficient under the circumstances to establish the 
custom which allows the adoption of a brother’s daughter’s son.

In the result, we accept the finding and dismiss the Second 
Appeal with costs.
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S ad a siv a  
A t t a r , J.

APPELLATE GIYIL.
Before Mr. Justice Oldfidd and Mr, Justice Seshagiri Ayyar. 

MUTHUSWAMI SWAMIAE ( P l a in t if f ), A p p e l l a n t , 1920, 
Apr il 8

SOMOO KAKDIAR a n d  t h r e e  p x H E ss  ( D e e s t o a h t s ) ,  

Rssi’oisDiiSW'rs.̂ '

Provincial Insolvency Act ( I I I  of 1907), ss. 16 (3), IS (2) and 39 (2)~~  
Adjudication o f a •ppr3on as insolvent— Necessity o f an order appointing a 
person as Receiver of the insolvent's estate.

Section 18 (2) of the Provincial Insolvency Acfc ( I II  of 1907) contemplates

on eyery adjudication of insolrenoy an order by the Oourt appointing 
Keceirer for the msoJrent’a estate and ■wiilio'ut such an ordtT tlie estat* doe 
noi; vest in the Official Seoeivei' under section 19 (2), Hence a sale of tha 
estate by the Official Receiver withouti such an order does not give the vendee 
any title.

Official Receiver of Trichinopoly v. Somai^nnihxram Ghettiar, (1916) 30 M .L.J. 
415, followed.

(1) (1918) 27 0. LJ.. 119, (2) (1913) I.L.B., 38 Bom,, 533.
(3) (1902) 4. Bom. L.R., 140.

• Second Appeal Fo. 60i of 1918,


