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APPELLATHE CIVIL.
Befors Mr. Justics Sadasia Ayyar and Mr, Justice Spencer.
SOORATHA SINGA (Prawwtier), APPELLANT,

1219,
Auzust 5,

v 19:0,
e D3
KANAKA SINGA (Drreypant), RuspoNpeyy.* tareh 23,

Hinly Law—ddoption-—Brother's daughter’s son, adoption of, whather valid—
Custom-~Sonth Kunary —Eshatriyus—TCustom whether established.

Adoptica of 2 brothor's danghter's son is allowed by custom whiclh has been
provel to exist among a community of Rujpnbs of the Kshatriva caste settlsd
in South Kanora,
SecoNp Areran against the deeree of L. G. Moore, District
Judge of South Kanara, in Appeal Suit No, 189 of 1915, preferred

against the decree of V. Kuowur Rauan Navaz, District Munsif
of Kasaragod, in Original Suit No. 7 of 1914,

This Second Appeal arvises ont of a suit by the plaintiff for

a declaration that a deed of adoption, Exhibit A, exeonted by
bim by which he adopted the defendant as his son was invalid
and inoperative. The defendunt was the plaintiff's brother’s
dangliter’s son. The parties belonged toa community of Rajputs
of the Kshatriya caste, who had migrated from Rajputana and
long scttled in South Kanara, The Lower Courts dismissed the
guis, On Second Appeal, the High Court remanded the case for
finding on the issue as to custom among the parties to the suit.
Tha other facts are seb out in the judgment.

8. Srinizasa «yyonger and K, P. Lokshmana Bao for the
appellant.
K. Sudesiva Rao and K. Sundara Rao for the respondent.

The case came on for hearing before Baxgwein' and
Opaers, 4., and the JUDGMENT of the Court was delivered by

Baxewsry, §.—The general rule of Hindu Law is against the pyypwnu, J.
validity of the adoption in this case: Minaskhi v, Bamanada (1) ;
but this rule may be varied by custom, and such a cusbom hus
been held to obtain in the southern districts of the Madras
Presidency [Vayidinade v. Appu(2), Appaya Bhattar v. Vengu

* Second Appeal No, 1129 of 1018, i
(1) (1888) LL.E, 11 Mad, 49 (F.B.), (2) (18¢6) LL.R., 9 Mad,, 44 (B3
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Bhattar(1)]. The Lower Appellate Court has not found upon
the evidence whether such a custom exists in the caste of the
plaintiff and defendant, or in South Kanara, which does not
form part of the sonthern districts. The appellant is responsible
for all the costs of this litigation, and we direct him to pay all
costs incurred up to this day, before the 15th September 1919,
Upon payment of the costs before that day, we direct the District
Judge to record a finding upon the following issue:~—

Is the adoption in this cdss valid according to the customs
observed by the parties ?

No additional evidence will be taken. In default of payment
the appeal will stand dismissed with costs.

The finding is to be returned before the 15th of October
1919, and seven days will be allowed for filing objections.

[The District Judge of South Kanara accordingly submitted
a finding that the a.doptiod was “ valid according to the custom
observed by the parties.” The JUDGMENT of the Court was
delivered by~

Bapasiva Avvar, J—We think that the plaintiff’s admission
in Exhibit A was an admission both of the fact and of the
validity of the defendant’s adoption [see Ramaungya Pillai v.
Sadasiva Pillai(2)]. The burden of proving that it was not
valid was therefore shifted on to the plaintiif’s shoulders. Hven
if it is not so, the custom against the supposed rule, based on the
text relating to the reflection of a son is so widespread that very
little evidence will turn the scale against that rule. The plain~
tiff admitted in his evidence that the usages of his community
did not differ from those of the Gowd Saraswat Brahmans,
He being a Kshatriya (presumably -not very pure in extrac-
tion, clans of pure Kshatriyas being very rare), the customs
of his commuunity could not be more strict than those of
Savaswat Brahmans. In Manjunath v. Kaveri-bai(3) it was
held that the custom among Gowd Saraswat Brahmans of
Kanara (both north and south which were situaled near the

‘Dravida country) allowed the adoption of a sister’s son [see as

regards Dravida custom, Vayidinada v, Appu(4)]. The caseof a

(1) (1908) 15 M,L.J., 214, (2) (1884) 9 M.IA.,, 510,
(8) (1002) 4 Bom. LB, 140, (4) (1886) LL.R,, 9 Mad,, 44 (F.B.).
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brother’s danghter’s gon (against whose 'adoption there is no
direct text as in the case of a daughter’s son, sister’s son and
mother’s sister’s son) stands on a more favourable footing. The
community of the parties to the suit migrated frow Rajputana
and bave settled in South Kanara for long. The law which
they brought with them did not evidently prohibit the adoption
of & brother’s daughter's son [see Biswanath v. Kalicharan(l)
and Yamnova v. Lazman Bhimrao(2)].

Though the oral evidence on defendant’s side in this case is
meagre, we think that that evidence being corroborated by
the probabilities, by Manjunath v. Kaveri-bai(8), and by the
admission of the plaintiff as to the customs and usages of his
commanity not differing from those of Saraswat Brahmars, can
be treated as sufficlent under the circumstances to establish the
custom which allows the adoption of a brother’s daughter’s son.

In the result, we accept the finding and dismiss the Second
Appeal with costs.

K.R.

APPELLATE CIVIL.
Before Mr. Justice Oldfield and Mr, Justice Seshagire Ayyar.
MUTHUSWAMI SWAMIAR (Prarveirr), APPELLANT,
V.

SOMOO KANDIAR axp reREE 0THERS (DEFENDANTS),
REspoNDENTS.*

Provincial Insolvemcy Act (III of 1907), sa. 16 (2), 18 (8) and 19 (2)—
Adjudication of a person as imsolvent——Necessity of an order appointing ¢
person a8 Recelver of the insolvent's estate,

Seotion 18 (2) of the Provincial Insolvency Ach (III of 1907) contemplates
on ex%ry adjndication of insolvenocy am order by the Court appointing
Receiver for the insolvent's estate and withont such an order the estate doe
not vest in the Official Receiver uunder seotion 19 (2), Hence a sale of the
estate by the Oficial Receiver withoont such an order does nof give the vendee
any title,

Official Receiver of Trichinopoly v. Somasundaram Chetbiar, (1916) 30 M.L.J.
4185, followed,

(1) (1918} 27 C.L.J., 119 (2) (1912) L.L.R., 36 Bom,, 533,
(8) (1902) 4 Bom, L.k, 140.
® Second Appeal No, 604 of 1918,
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