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Before Mr. Justice Spencer and Mr. Justice Krislman.

H 'E E L A M A K I P A T N A I K  M U S S A D I  (P la in tiff), A ppella.nt ,
Ocioberj 2, 

1920,
v S U K A D U Y U  BEHARU and f i f t e e n  othees (D ependants Marcli,24.

Nos. 1 TO 3, 5 TO 11 AND 15 TO 20), BsSPONDeWTS.'̂ "

Mortgage lond—Transfer— Absence of notice to mortgager—Payment to mortgagee 
by mortgagor, after transfer, u-itliout notice thereof—Tayment in-full settlement 
of dehi— Uffeei of paymmt— Receipt by mortgagee, necessity for registration-^
Registration Act {XVI oj 1908), s. 17 (h)— GimL Frocedura Code, 0. XLJ, 
r, 38--Memorand-mi of ohjcctions, ivhether necessary— Transfer of Froperiy 
Act {IT  0/1882), s. 130, principle of.
Payment by the mortgagor to the mortgagee after, but without nofcic® af, a 

transfer of the mortgage, must, ia the absence of collusion, be allowed to the 
mortgagor as against the transferee.

WhevQ Biioh payment was accepted bv the mortgagee iu full settlement of 
the debt due, the mortgagor is entitled fo get credit, aa a g ^ s .t the transferee, 
not only for what he actually paid but for the whole moi’tgage-debt.

Where a receipt by the mortgagee, in terms, only discharges a moctgsgo- 
debt, it does ncft' fall under section 17 (b) of the Begistration Act, and is 
admissible in evidence, though it was not registered,

Where, in a suit for ealo instituted by the transferee of a mortgage bond 
against the mortgagee and mortgagoi’j a decree was pasaod against the latter, 
but on appeal by him, the decree agaitiet him was reverse A, Vhe Appellate Oonrt 
had power, nnder Order XLI, rule 33, Civil Procedure Code, to pass a decree 
against the mortgagee, who was a reapon^dent in the appeal, even though the 
plaintiff had not filed an appeal or memorandum of objeoSions.

S e c o n d  A p p e a l against the decree of B. 0 .  S m ith , District 
Judge of Ganjam at Berliampur, in Appeal Suit No. 358 of 1916j 
preferred against the decree of M . V . H a y a q e e e ta  IIao, AdditioDal 
District Munsif of Berhampur, in Original Suit No. 209 of
1916.

The defendants Nos. 1 to 3 and the father of defendants 
Nos. 8 and 9 had executed the suit mortgag eltond to tlie twelfth 
defendant on 26tli ^uly 1908.

The latter transferred the bond on 18th October 1911 to 
tb e , plaintiff, wbo instituted this suit, on llth  March 1915, 
against the original mortgagors and the mortgagee as twelfth
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j t e e la m a n i  defendant. Tlie mortgagors pleaded tliat they had paid off the 
MussAm mortgage to the twelfth defendant and produced a receipt from 

v. him (Bshihit Î  dated 30th November 1911)  ̂ that they had no
notice of the assignment to the plaintiff  ̂ that their payment was 
in full discharge of the amount due on the bond, a portion of 
the interest being given up by the mortgageoj who accepted the 
payment in full settlement of his claim under the bond^ and that 
the said payment was binding on the plaintiff.

The receipt, which was not registered, was in these terras;— 
Payment receipt given ou the 30th day of November 1911 to, etc.

. . . I have this day received payment from you of E.s. 350 on
account of the principal and interest due under the registered 
mortgage bond executed by you in my favour on 26th July 1908. I 
have excused payment of balance of interest. Nothing remains due 
under the said document,

(Sd.) B.P.

The District Mnnsif disbelieved the discharge set up, and 
passed a decree in favour of the plaintiff. On appeal by 
defendants Nos. 1 to 11, the lower Appellate Court held that the 
payment alleged by the mortgagors was true and binding on the 
transferee as it was made without notice of the transferj and 
reversed the decree and dismissed the suit. The plaintiff who, 
was a respondent in the appeal had not preferred a memorandum 
of objections in the lower Appellate Court against the twelfth 
defendant’s legal representatives, who were defendants Ncs. 15 
to 19, and respondents Nos. 3 to 7 in the Appeal, and had been 
exonerated in the first Court. The plnintiff preferred this 
Second Appeal.

C. S. Venkata Achariyar for the appellant.
F. Nagahhushanam and B, Jagannaiha Doss for respondents.

The JUDGMENT of the Court was delivered by 
Spencbb, j . t a w m ,  J.—W e must accept in Second Appeal the findings 

of fact of the learned District Judge that the mortgagors made 
the payment they pleaded to the mortgagee and that they did 
so without notice of the prior assignment of the mortgage to 
the plaintiff. We think the learned Judge is right in holding 
that on the above findings plaintiff was bound by the payment 
som^dej-
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Tlie Buglish Law on the point is quite clear. In Halsbury’s Neblamani 
Laws of England, Voliirae 21, page 179, paragraph 334, it is M̂ ggADi 
stated; „SUEADUVD

“ That the mortgagor is entitled to make payments to the Behaeu. 
mortgagee, whether of principal or interest, and to have credit for apBNCEs J 
them as against the transferee after the transfer until he has 
received notice of it.”

And several English cases, inclading Bickerton v. Wal'ker{V) 
and Dixon v. Wincli{^), are quoted.

There does not seem to be any good reason why that rule, 
which is founded on principles of equity, should not be followed 
in this country. It is true that after the amendment of tie  
definition of the term actionable claim by Act I I  of 1900, so 
as to exclude mortgage debts, section 130 of the Transfer of 
Property Act (IV of 1882) does not apply to mortgage 
debfcSj and the statutory provision in it that the paymeut to a 
transferor will be valid against a transferee save when the 
debtor is a party to the transfer or has received notice thereof 
does not apply ex proprio vigore. But this rule itself is based 
on the equitable principle referred to and recognized in the 
English cases, and it subsists aparc from the section itself. We 
think therefore the principle is applicable to payments by 
mortgagors though the section does not apply.

It is true that notice is not necessary for the validity of the 
assignment of a mortgage—see Govindrao v. Ravji[Z), Bat that 
is not the question before us. No doubt where a mortgage is 
transferred without the privity of the mortgagor, the transferee 
takes subject to the state of account between mortgagor and 
mortgagee at the date of the transfer^’ as observed by Cozbns- 
Hardy, J.j in Dixon v. Winch(2) above referred to. See Turmr 
V, 8miih{4s). But that observation also has no reference to the 
present question.

No Indian case has been cited to us on the exact question 
before us, but Dr. Ghose in hia book on the Law of Mortgages in 
India, Yolume I, page 330, observes :

“ It is also well settled that payment made by the mortgagor 
to the mortgagee after, but without notice of, a transfer must in 
the absence of collusion be allowed to the mortgagor a,s against 
the transferee.”
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Nema.kat̂  We aooepfc this as a correct statement of the iaw so far as it
P a t n a ik
MUSSAM
SUKADUVU argued that iLe mortgagors were gnilty oi
Behabd. negligence^ as fcliey did not make proper inquiries of tlie trana- 

SpENCBE, J .  feror about the absenoe of the mortgag'e deed from Ms 
possession. The learned Judge, howeverj finds that the mort­
gagors did make inquiries and they were given an esplanatioii 
•wMch they believed. We see no reason to suppose that the 
mortgagors acted negligently in tkose circumstances Etnd no 
inference of constructive notice of plaintiff’s assignment can he 
drawn against them,

The next question raised is that the mortgagors can get 
ciedit for only what they actually paid, though th.at payment 
was acoepbed by the mortgagee in full settlement of the debt 
due, and not for tfee whole mortgage debk As the mortgagorB 
were entitled to deal witli tlieir mortgagee as if no assignment 
took place when they had no notice of the transfer, we think the 
arrangement set up must fee held to he binding on the 
transferee.

It is nest argued that Exhibit 1, which evidences the payment 
pleaded by the mortgagors, is inadmissible in evidence, as it is 
unregistered and as it purports, according to the plaintiff’ s 
vakils to extinguish the mortgage. On a reference to Exhibit I 
we find it to be merely a receipt for money aetuallj paid, wl îoh 
was taken in. full discharge of the mortgage debt, the payment 
of the balance of interest due being excused. There is nothing 
in the dooumeat to show that the mortgage interest was expressly 
63:tingui.9hed by i t ; it is only a discharge of the mortgage debt. 
We think there is a clear distinction between a discharge of a 
debt and the extinguishment of a mortgage interest, though one 
may be the result of the other. Where a receipt, in terms, only 
discharges the debt, it cannot be brought under section 17 (h) 
of the Registration Act (XVI of 1908). In this particular 
this case is distinguishable fro|n Namagiri Lalesjimi Ammal 
V . Srinivasa Aiyangar{l) where there was an agreement to 
cancel and return the mortgage deed. In Mallappa v. Matum 
Nagu Cheity{2)j also citê d, there was only an oral agreement to 
take a smaller sum for the mortgage amount and the question
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raised was quite different from the one before us. In Lakshmana Neelamani
Seiti V. Che?ichuramayya{ 1) alsOj the agreerneut was not merely Mrâ Am
to receive the Rs. 3,000 in fall settlement but also to return the «•Sdeaotvu
docaments^ that iŝ  the mortgage deed and the title-deeds. Beharti. 
There was, therefore, in it a proposal to extinguish the mortgage speĵ cbr, J. 
interest.

All the points raised against the mortgagors; respondents 
Nos. 1 to 10, thus fail. It is finally urged that a decree for money 
should be given to the plaintiff against the representatives of 
the original mortgagee, who is found to have received the 
mortgage money from, the mortgagors after the transfer to the 
plaintiff  ̂ as money had and received for his use. In view of the 
findings come to by the learned District Judge, we think the 
question whether any relief, and if so what relief, should he given 
to the plaintiff against those representatives should have been 
considered. The fact that they were exonerated in the first 
Court, and that the plaintiff filed no appeal or Memorandum of 
Ohjections against suoh exoneration in the appellate Oourtj will 
not stand in the way of plaintilf heing given relief now, under 
Order XLI, rule 33, Civil Procedure Code. As there is no finding 
by the lower Appellate Court on the point, we must call for a 
finding on it and allow fresh evidence, as the point, though in a 
manner raised in issae V, does not seem to have been properly 
tried. Finding in two months, objections seven days.

[In compliance with the order contained in the above judg* 
ment, tie  District Judge of Gran jam at Berhampur submitted 
a finding to the effect that the nineteenth defendant, who was 
the son of the deceased twelfth defendant, the' original morfi‘" 
gagee, would only be liable for Rs. 350 received by his father 
under Exhibit I, and that the other defendants were not liable.
This Second Appeal coming on for final hearing the Court 
delivered the following:— ]

JUDGMENT
As against the nineteenth defendant, the son of twelfth 

defendant, the deceased assignor of the plaintiff, the plaintiff's 
suit for money had and received is barred under article 62,
Limitation Act [^Sriramulu v. Ghinna Venlcaiasami[2)'], We
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Keelimaki do not prouounce on any other cause of actiou that tile plaintifi 
Muŝ aih uiay haye against this defendant. The Second Appeal is 

dismissed with costs of respondents Nos. 1 to 10.SUKABUVU ^
B EH ART). K.R.

SSp e n c e k , J.

1920, 
March i s .

SiMsiVA 
A t y a k , J .

APPELLATE OIYIL.

Before Mr. Justice Sadasiva Ayyar and Mr.
Justice Spencer.

PUJARI BHIMAJI, M inob b v  n e x t  F b ibn d  PUJARI 
WAGAPPA, Plaintii'f (Appellant),

RAJABHAI HUSSAIN SAHEB a n d  A m i ' s m ,  

D e f e n d a n t s  ( R e s p o n d e n t s )  *

Civil Procedure Code (F  of 1908), Order XXXII, rule 4 (2)— Existence of a 
gunrdian a,p;poinied for a, minor hy a com<^etmt authority —Suit and dsc -̂m 
against such minor reprss&nted by another guardian  ̂validity of,

If a minor has a gu.ard.ian appointed for him by a competent authority he 
alone can represeut the minor in any litigation; lianoe a decree obtained 
against sucli a- minor represented not by such, guardian, but by aDother, thougb 
the Court acted in ignorance of the existence of suob appointed guardian is not 
binding on the minor,

Eashid-wi-nisa v. Muhammad Ismail Khan, (1909) IL.R,, 31 All., 572 (P.O.), 
followed; Dammar Singh v. Pirbhu Singh, (1907) I.L.R., 29 All., 290. not 
followed.
Second A ppeal from the decree of A. J. Curqenven, Temporary 
Subordinate Judge of Bellary, in Appeal No. 136 of 1918, filed 
against the decree of P. Narayana Menon, District Munsif of 
Hospetj in Original Suit No. 484 of 1917.

The facts are given in the Judgment of Sadasita AyyaEj J. 

P. U. Gmmpati Ayyar for appellant,
K, Bajah Ayyar for first respondent.

SmsiTA A yyar, J.—'The plaintiff represented by his 
certificated guardian, (appointed by the Disferict Court) is the

* Second Appeal 967 of 1919.


