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opinion is also supported by text writers of ackowledged author- Aumoxvire
ity, like High, Woodroffe (page 91) and Kerr (page 167). That 7
opinion is to the effect that the omission to obtain previons sanction ¥viKRanax.

(a sanction which is not a condition imposed by statutory law like Sapastvs
the sanction mentioned in section 92 of the Code of Civil #"™® 7
Procedure, or section 17 of the Presidency Insolvency Act, but
one imposed by the common law to enforce due respect towards
Courbs of Justice) does not affect the jurigdietion of the Court,
but is an illegality which can be effectively cured by the plaintiff

ohtaining the sanction during the conrse of the litigasion,
{Their Gordships then proceeded to deal with the facts of
the case and agreeing with the findings of the lower Appellate
Court, dismissed the Second Appeal.] ‘
K.R.

APPELLATE CIVIL.

Before Mr. Justice Sudasiva Ayyer and Mr. Justice Spencer.

LAKSEMINDRATHIRTHA SWAMIAR, MrNor, BY GGUARDIAN 1920,
RAJAGOPALACHARYA (Drrexpant), APPELLANT, February 26,

'S
K. RAGHAVENDRA RAO (Pramwrire), RespoNpenT.*

Mutt, head of—Sunyasi—8imple money debts incurred by head for necesséties of
the muti—Suit against successor—Liability of mutt properties—Parsonal
tiahility of the debtor— Loy frustee, executor or adminisirator, analogy of .

* TIn 4 suit fo recover a simple money debt, insurred by the sanyasi head of a
.wutt for the necessary purposes of the mutt, the properties of the mutt can be
made liable, whether the suit is brovght during the lifetime of the Incumbent
who incurred the debt or his successor. :
Cnses of debts incurred by lay trustees of religious or charitable insti-
tutions, executors or administrutors, distioguished, '
Shankar Bharati Svami v. Venkapa Naik, {(1885) LL.R., 8 Bom., 422,
followed.

Szconp ArPeAL against the decree of L. @. Moore, Distriot
Judge of South Kanara, in Appeal Suit No, 251 of 1918, preferred

"t Second Appeal No, 648 of 1010,
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against the decree of M. AnaNragiri Rao, Distriot Munsif of
Udipi, in Original Suit No. 521 of 1017,

The material facts are set ont in the Judgment.

0. V. Anantakrishna Ayyar and K. Sundar® Rao for the
appellant.

B. Sitarama Rao and K. Yagnanarayans Adige for the res-
poadent.

Sapasiva Avvar, J.—The defendant is the appellant. The suit
was brought for the recovery of Rs. 1,800, and interest due thereon,
being loans of money advanced to the head of the Shirur muttam,
one of the eight Udipi muttams. The swami to whom the loans
were wade is dead and the suit was brought against his snccessor,
the allegation inthe plaint being that the debts were incurred for
the benefit and necessities of the mutt, The plm’ﬁt prayed that a
decree should be passed directing the defendant to pay the sum
due to the plaintiff out of the estate of the God Vittalar of the
defendant’s mubtam, The District Munsif found that, of the 76
items making up Rs. 1,500, the third item was clearly proved to
have been borrowed for the necessities of the muttam. As regards
the otlier items making up Rs. 1,000, they werc borrowed from
him for the ordinary expenses of the muttam, but the creditor had
not shown that the means then in the hands of the madhathi-
pathi were not sufficient to meet those expenses. He, therefore,
gave a decree as regards Rs, 500 against the defendant as the
representative of the muttaw, to be recovered from the rents and
profits of the muttam, but as regavds the remaining Rs. 1,000
and interest thereon, he directed the defendant to pay it out of
the assots of the predecessor in his hands, such assets, according
to the District Munsif, consisting of the income which accrued
due from the mutt properties during the lifetime of the defend-
ant’s predecessor but uot realized by that predecessor during
his lifetime. The Distriet Munsif in forming such an opinion
was guided by the view of the law as it was understood in this
Court prior to Ram Parkash Das v. Anand Das(l) and Aruna-
chellam Chetty v. Venkatwchalapathi Guruswamigal(2), that view
being that the head of a mutt is the private and absolute owner
of the income of the mutb acerning during his lifetime.

() (1916) LLR. 43 Culo, 707 (P.C).  (2) (1920) LL.R,, 48 Mad,, 253 (P.C.).
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"T'he learned Distriet Judge on appeal was inclined to hold
that the swm of Rs. 1,000, made up of the items other than the
third item, did not stand on a lower footing than the third item
ibself and that the District Muusif would have been ¢justified
in holding ’ that necessity had been proved for borrowing these
sums also. As, however, the plaintiff had not filed any memo-
randum of objections iu the Distriet Court, the learned Distriet
‘Judge contented himself with confirming the District Mansif’s
Jecision.

In this Second Appeal several points were argued. Two of
‘them were: (1) that in the absence of any charge created by a
trugtee on the trust properties for loans obtained by him the
creditor cannot obtain a decree making the trust properties liable,
(2) that the finding that there was necessity to borrow either
the third item or the other items was erroneous. (The obher
points argued by the appellant’s vakil need not be noticed as
‘they do not arise if he fails on the second point, as he does, in
my opinion.)

As I understand the District Judge’s judgment, he did not,
in arriving at his finding on the second point, lose sight of
the consideration mentioned in Nutaraja Desikar v, Karutha
Ravuthan(l), viz, that it was not sufficieni for the creditor
to prove that the moneys were borrowed for the purposes of
the mutt, but that it must also be found that there was au
exigbing necessity for then incurring the debts, that is, that the

necessary expenses could not have heen met oub of the mutt

funds then availuble to the trustee. The learned District Judge
has considered the evidence in the caso, which shows that the
defendant’s predecessor was a prudent and honest man, and given
weight to the fact that the defendant was withholding the temple
acconnls; and I cannot say that his finding of fact can be
successfully attacked in-Second Appesl.

Then the only question remaining for-consideration is whethey
‘in & suit to recuver simple money debts incurred by the sanyasi
head of un institution, the trust itself can be made liable and, in
considering this question, it is, of course, immaterial whether the
suit is brought during the lifetime of the trustee who incurred

(1y (1911) 21 M.L.J., 129,
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it or against his successor. If his position was wholly analogons
to that of an executor, or an administrator, or the lay trustes
of a charitable or religious institution, the answer must be
in the negative. See Swaminatha Aityar v. Srinirasa diyar(1)
Chidambaram Pillai v. Veerappe Chettiar(2) and Parvathi
Ammal v, Naumagirt Ammal(8). The principle underlying these
decisions is that such a trustee, or obher person in the position of
a trustes, has got his personal credit to pledge, and the presump-
tion should be that when he incurred a debt without charging
the trust properties, the creditor lent the money on such personal
credit and could look to that credit alone and to the principle of -

- subrogation for recovery of his loan. I think the same principle

would apply even to an ordinary trustee of a temple who is not
a sanyasi. But as regards sanyasi trustees, a distinction has
been suggested in Shanker Bharati Svami v. Venkapa Naik(4).
I shall quote the following sentences from page 425:

““The case was said to be similar to that of an executor con-
tracting a loan for the purposes of the estate by English Law—ses
Farhall v. Farhail(5); or that of the manager of a charitable
ingtitution incurring a liability for the purposes of the institution— .
Strickland v. Symons(6). 1t is sufficient for the present case to say
that those decisions are, in our opiuion, inapplicable to the case of the
swami of a mutt, who presumably has no private property, and must,
therefore, be presumed to be pledging the credit of the mutt when he
borrows money for the purposes of the mutt. That being so, the
bond was binding on the savasthan if the loan was for the purposes
of the mutt, or the plaintiff had bona fide reason to suppose it was
intended for such purposes.”

Again in Nataraja Desikar v. Karutha Ravuthan(7), though
the ultimate decision was in favour of the successor of the
mntt who was the defendant in that case, the law laid down
recognizes that the loans incurred by the head of the mutt for
necessary purposes of the mutt can be treated us pledging the
credit of the muft and as justifying a decree against the mutt.
1 find from the back of the printed papers in that case that
Shankar Bharati Svami v. Venkapa Naik(4) was cited before

(1) (1917) 82 M.L.J,, 250. (2) (1917) 6 L.W., 640,

(3) (1917) 6 L.W., 722. (4) (1885) LL.R., 9 Bom., 432,
(8) (1871) 7 Ok, App., 128. {8) (1884) 26 Ob.D,, 245,

(7) (1911) 21 M.LJ,, 129.



YoL, XLII). _ MADRAS BRRIES ‘ 799

the learned Judges,and though the loans in question in that case
were obtained by the hesd of the mutt through merely signing
acknowledgments of indebtedness in the plaintitf’s account books,
the judgment proceeds on the footing that he thereby pledged
the eredit of the mutt and not any personal credit of his. 1 am
clear that & Hindu sanyasi has no personal credit whatever of &
monetary or proprietary character, and that it is a contradiction
in terms to state that any loan was made tc a sanyasi on hia
personal credit. I would therefore hold that Swaminatha diyar
v. Srinivasa Aiyar(l), and the other cases already referved to, do
not apply when the question of the liabiliby of the mutt or other
institution for the debt incurred by a sanyasi as head of the
institution comes into question.

In the result T would dismiss the Second Appeal with costs,

SPENCER, J.~1 agree with my learned brother in thinking that
cases where the head of a mutt borrows money for purposes
binding on the mutt, without showing any indication that he
- intends tc make himself personally liable, are distingnishable
from ocuses of trustees borrowing money for purposes of their
trusts upon promissory wvotes. In all the cases relied upon by
the appellant's learned vakil—Swaminatha Aiyar v. Srintvasa
Aiyar(1) and Chidambaram Pillai v. Veerappa Chettiar(2) and
Parvatht Ammal v. Namagirs Ammal(8)—there were promissory
notes executed by the trustees or executors concerned, and in the
case of such promissory notes there is always a presumption
that the promisor intended to make himself personally liable
[seec Palaniappa Chettior v. Shanmugam Chettiar(4)], and this
is especially so when the trust which he represents is an inani-
mate object which has no personal liability of itself. To the
cases quoted by my learned brother I would add Srimath
Deivasikamant Pandarasannidhi v. Noor Mahomed Rauthan(5).
All these are cases in which the head of a mutt, either directly or

by implication, pledged the credit of the mutt inincurring debts.

for purposes mecessary for the maintenance of thé institution.
In such cases there is no presuwption that the head of the mutt

(1) (1917) 82 M.L.J,, 259, (2) (1917) 6 L.W., 640.
(8) (1917) 6 L.W., 728, (4) (1918) LL.R,, 41 Mad., 815.
(5) (1908) L.L.R., 81 Mad., 47.
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(mahant, swamiyar or whatever other title he wmay possess)
intended to make himself personally liable. From this point of
view, the decrees of the Courts below were right and the Second

Appeal should be dismissed with costs, .

APPELLATE CIVIL.
Before Mr. Justice Oldfield and Myr. Justice Seshagiri Ayyar.

SOMASUNDARAM CHETTY (Tured Ruseoxpext),
APPELLANT,

v,

UNNAMALAT AMMAL Axp Two oTHERS [PETITIONER
(Pravrire) axp Fimst aNp SEcoNp RBSPONDENTS],
Rusronpunrs *

Hindw Law-—Dacree for maintenance to a widow of ¢ josnt family creating u
charge on family properlies—Subsequent purchaser of cuch properiiea wnder
money decree binding on family—Priority of charge,

A charge on joint tamily properties oreated by a decree for“maintenance
payable to the widow of & member of a joint Hindu {amily takes precedence over
the right of a subsequent purchaser of the sama properties in exesution of a
money decrae binding ou the family.

Arrpan against the order of A. Ebcinaror, District Judge of
South Arcot, in HExecution Petition No. 66 of 1917 in Original
Suit No. 33 of 1914,

The facts are stated in the Judgmert.

8. Duraiswam: Ayyar and 4. Raghunatha Bao for appellant.

8. 1. Srinivase Gopala Achariyar for first regpondent.

The JUDGMENT of the Court was delivered by

SesEAGIRI AYvar, J,—This matter arises in execution. A
suit was brought in July 1913, against the father of a debtor -
who was undivided from his father, for money borrowed. - The
son had died in March 1918, An application for attachment
before judgment was obtained on 11th July 1918, There was a

-simple money decree agninst the father, executable against the

assets of the son in his hands. On 80th July 1914, the

widow of the son sued her father-in-law for maintenance, and
claimed that it should be charged against the family properties. ‘

— o S ———

* Appeal against'Order‘ No. 90 of 1919,




