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not Rs. 1,663-15-7 but thrice Rs. 1,271-5-9 plus thrice
Rs. 204-8-6. (This will not affcet the amount given separately
for chamayams.)

The lower Courts’ decrecs will be modified accordingly,
Time for redemption extended till six months from tshis date.
The appellant will get half his costs from 'pla,intift“s“ here and in
the lower appellate court. The appeal so far as it is directed
against respondents Nos. 6 to 9 is dismissed with costs.

K.R.

APPELLATE CIVIL.
Before Mr. Justice Oldfield and 8r. Justice Seshagivi Ayyar.
ARUMUGAM PILLAI, Arverrnant (PeTitioyer)

v,

ERISHNASAMI NAIDU axp FIve oTHERS REsPONDENTS
(RuspoNDENTS)* '
Eaecution—Pre-decres airamgement that decres should be inewecutable in part,
whether recognizable in execution proceedings.

An arrangement made prior to decree in a guit that the decrec that might be
passed should be inexecutable in part is one tlhab cannot bo enforced in exeou-
tion ; hence a sale held in execution of such a decree in gpito of the arrangement
i3 good.

Ohidambaram Chettéar v. Krishna Fathiyer, (1917), LL.R,, 40 Mad., 233
(F.B.) distinguished.

ArpraL against the Order of I'. A, Covzrinan, in Appeal No. 106
of 1917, on the file of the District Court of Madura preferred
against the Order, of M. R. Sankara Avvar, District Munsif of
Dindigul, in Execution Application No. 801 of 1916, in Hxecu-
tion Petition No. 860 of 1915, in Original Suit No. 255 of 1912.

This appeal arose uuder the following circumstances :—~One
Palaniyappa Chetti, who is the second respondent herein, and who
held the first and third mortgages on a certain property, filed
Original Suit No. 255 of 1012 for the recovery of the mortgage
amount dne on his first mortgage against the mortgagors and

the third defendant, who was the second mortgagee of the same

properties. The third defendant is the third respondent in this

* Appeal against Appellate Ofder No. 8L of 1918 and Civil Revision Petition
No. 629 of 1918,
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appeal. In execution of the decree obtained by Palaniyappa
Chetti the propevtics were brought to sale and purchased by
one Krishnasami Naidu, the first respondent in this appeal.
The appellantin this appeal had purchased the very properties in
execntion of ancther decree but subjeet to the decree in the
abovementioned Original Suit No. 255 of 1912, He filed a
petition which has resulted in this appeal under section 47, and
under ruls 90 of Order XXI, Civil Procedure Code, stating
that the sale held in execution was null and void for the reasons
(1)that there was an agreement made prior to the decree between
the plaintiff and the third defendant, that the third defendant
shonld pay Rs. 300 towards any decree that might be passed
in the suit and that the plaintiff should not execute the decree
thereaftor to the prejudice of the third defendant but should
use it only to get what money he counld from other defendants,
(2) that a pergon who had ceased o be the authorized agent
of the plaintiff got the final decree passed, without notice to
the interested parties and conducted the sale proceedings from
beginning to end. The plea of the purchaser was that the agree-
ment, if any, was unenforceable in execution proceedings, that ho
was not aware of any such arrangement and that he was utterly
ignorant of any fraund in the obtaining of the decree or in the
condnct of the sale, Both the lower Courts held that the pur-
chaser was not aware of any fraud and that the agreement could
not be recognized in execution and accordingly dismissed the
petition, Thereupon the petitioner preferred this appeal to
the High Court. He also preferred a Civil Revision Petition
(No. 620 of 1918) to the High Court against the order of the
District Court,

K. 8. Jayarema Ayyar and 8. Panchapagesa Sastriyar for
appellant.

K. 8. Ganapali dyyar for respondent.

Orvrierp, J :—On the question whether effect has been
wrongly refused to ke arrangement made before decree, I
observe that Chidambaram Chettiar v, Krishna Vathiyar(1),
dealt with an arrangement to postpone execution, not with one,

such as is pleaded here, for the decree being treated as in part
‘inexecutable. An arrangement of the latter description has

(1) (1917) LL.R., 40 Mad., 233 (I\B.).
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received effect in this Court, so far as appears from the authori- Arvaoeax
zed Reports only in one case, Rama dyyan,v. Sreenivase Patlar(1), PH‘L"

the decision of a single Judge ; and I do not think that Chidam- KP}\S?;‘D*I;“”
baram Chettiar v. Krishna Vathiyor{2), obliges us to extend the  -—

principle to the extent required by appellants’ contention. Ozopizs, J.

The other objection to the sale is that it was obbained and
carried through by a person having no authority from the
decree-holder in the matter. This objection i3 pressed here in
the shape of a contention that the whole proceedings from and
including the final decree were taken without notice going to
appellant or the judgment-debtor and that they therefore were
vitiated by fraud and cannot be sustained. Bub on the assump-
tion, which at present rests on mere assertion that the
purchaser was a party to that fraud, there is still the fact that
the absence of notice to appellant or the debtor wus never
distinctly alleged or, so far as appears, relied on in the lower
Courts or in the grounds of appeal here. In fact, so far as we
have heen able to test this case, by reference to the final
decree, we observe that the mention in it of the judgment-
debtor as absent is ground for a presumption that he had
had notice and disregarded it ; and then his remedy was by pro-
ceedings to have that decree set aside. 'T'his objection also to
the Lower Appellate Court’s decision is therefore unsunstainable.

The appeal against Appellate order is dismissed” with costs.
The Civil Revision Pefition is dismiseed ; no order as to costs.

SEsHAGIRI AYYAR, J.—I agree in the main with the observ- ggspacint
ations of my learned brother in the jodgment just now AY¥a®mJ
delivered. In Ohidambaram Chettiar v. Krishna Vothiyar(2),

I rested my conclusion on the theory of stare decisis. It is
argued before us by MR. Javaraxa Avyar that it follows from
my judgment in that case that all the cases referred to therein -
as sapporting the theory of stare decisis must be taken o have
been accepted by me as correct. I do not think this suggestion
is well founded. The courge of decisions*was referred to for
the general proposition that pre-decree arrangements are within
the language of section 47, I did mot intend to accept as
cor_)reot every one of the decisions I quoted for that purpose.

(1) (1896) LLR., 19 M2d,230.  (2) (1917) LLR., 40 Mad., 233 (7\B.).
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Arovuvesn On the other hand I want to make it clear that Chidambaram

Plzf““ Chettior v. Krishna Vathiyar(1), should not, in my opinion, be

Kuisusasaxt applied to what are termed cognate cases. Further, I am clear
—=  that an altack against the decree as having been obtained by

SusHaGiRI . . sy o
A:;jé 3. frand by one of the parties thereto is mot within the principle

of Chidambaram Chettiar v, Krishna Vathiyar(1).
1 agree therefore with my learned brother that this appeal
should be dismissed with costs.
N.R.

APPELLATE CIVIL.

Before Sir John Wallis, Kt., Chief Justice and Mr, Justice

Krishnan.
1920, WANA TAWKER (Frest Pramneirr), APPELLANT,
March 12,
15 and 3. v

BHAWARNI BOYEE Awp avorHEr (SrcoNp DEFENDANT AND
Srconp Pratwvrier), Respowpents.®

Will— Figed deposit—Direction to pay to another after death of
depositor, whether a will,

A person depogiting money with a fund filled in a form provided by the
fund, whereby he nominated another as the person entitled to receive the
money after his death.

Held that this amounted to o will, and if made in the town of Madras, the
tiominee could not recover the deposit nnless the nomination wag duly execnted
and attested as a will and probate thereof obtained.

Per Kureuxay, Jo—"The direction created neither a charge nor a trust in
favour of the nominee or a contract on which he could sue.

Towers v. ITogan, (1889) 28 L.R., Ir,, 53 and In re Williams, [1917]1 Ch,, 1,
followed ; Plorine Marties v. Pinto, (1017) 33 M.L.T., 476, distinguished.

Arprar against the decree of C. R. THIRUVENKATA ACHARIYAR,
Judge of the City Civil Court, in Original Suit No. 306 of 1918,

The facts are stated in the Judgment of Krisuwaw, J.

T. B. Venkatarama Sastrs, K. Sundare Rao, Ponnuswams
Ayyar and Narayanaswams Ayyar for appellant. 4

A. Krishnaswami Ayyar, A. Nanabhay Devay, A. V. Sesh-
ayye and M. Patanjali Sastri for respondents.

(1) (1917) LL.R., 40 Mad., 283 (F.B,),
L City Uivil Court Appeal No. 17 of 1918,



