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APPELLATE CIVIL.
Before My, Justics Oldfield and Mr. Justice Seshagiri Ayyar.

Delz':f};er VEYINDRAMUTHU PILLAI, APPELLANT IN ALL THE ADPEALS
C
Sand 8. ‘ {RESPONDENT),

Yo

MAYA NADANW (PerrioNEr), RESPONDENT 1IN Appral Acarnsr
Qsprr Nos. 183 axp 260 or 1918 axp

BUBBIYA NADAN (PeriTioNir), ResPoXDENT IN CriyivaL No, 815
43D Crvir RevisioNn Peririoy No. 1227 or 1918, %

Civil Procedure Code (dct V of 1908), Order XXI, rule 108 and Order XXXIV,
rule 2—~Transfer of Property Act (IV of 1882), se. 52 and 91, Cluuse (f)~—Lis
Pendens—Sale in execution of a money decree pending a suit on mortgage of
the property sold—Possession oblained by purchager—Sale in execution of
moplguge decree—Right of the latter purchager to oust the former from
possession—Order as to possession—Appeal — Suit.

Whero lands were attached in exccution of a money decres, and afterwards
2 suit for sele on a mortgage of the same lands was filed, bot the attaching
creditor was not made a party thereto, the purchaser of the lands in execution
of the money decree is not entitied to retain possession of them as 1gamm: a
subseguent purohaser in execution of the mortgage decres.

Where elaim procoedings under Order XXT, Civil Procedure Code, fa'll alzo
under seciion 47 of the Code, Order X XI, rule 103, dees not prevent an appeal

-~ against an oxder thorein, as it falls under section 47 of the Code.

Appravrs against and Petitions to revise the orders of P. SusBAvva
MupALITAR, the Subordinate Judge of Rimnad ab Madura, in
Execution ‘Application No. 874 of 1918, in Execution Applica-
tion No. 322 of 1918, in Kxesution Petition No. 269 of 1917,
in Original Suit No. 64 of 1916 (on the file of the Court of the
Temporary Snbordinate Jndge of Ramndd at Maduora), in
Execution Application No. 36 of 1918, in Execution Petition
No. 1 of 1918, in Original Suit No. 64 of 1916 (on the file of
the Court of the Temporary Subordinate Judge of Ramnad at
Madara) and in Miscellancous Petiiion No. 165 of 1918, in
Execation Application No, 157 of 1918, in Execation Petition
No. 269 of 1917, in Original Buit No. 84 of 1916 (on the file of
the Court of the Temporary Subordinate Judge of Ramnad aiz
Madora), respectwely

* Appeal Against Orders Nos. 188, 200 and 318 of 1918 and Civil Revision
Potitions Nos. 515, 604 and 1227 of 1918,
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The material facts and contentions appear in the Order of Vi;’ﬁ’fﬁgﬁ"
Reference and the opinion of the Full Bench reported in LLuR,,  Piria
43 Madras, 107 (I.B.).

T. R. Venkatarama Sastriyar for the appellant.

§. T. Srinwasagopala Achariyar for the respondent,.

v,
Mava
Kapam.

OvrorieLp, J.—The opinion of the Fall Bench has established O%PFisen, 7.
that section 47, Civil Procedure Code, is applicable to these pro-
cecdings. It is, however, objacted further that they are covered
elso by Order XXI, rule 103, and that in accordance with it ian
the absence of a suib the order of the lower Court is conclusive.
It is to be observed that the reference to ‘any party’ in the

-rule is to any party to the petition, not to the decree under
execution. This is clear in view of the forw of the provision in
the previous code and the division of the former section 335 into
two parts, of which the present rule represents the second. The
expression ‘any party’ being interpreted in the manner
suggested, there is no reason for holding, as has been held in
counexion with the similar claim petition procedure, that the
rule excludes the application of section 47 to cases such as the
present between parties or their representative.

To turn next to the merits, ths material facts are that the
appellant is or represents the purchaser at a Court sale held in
execution of a money decree, Afber the attachment, but before
the sale, a suit was instituted on & mortgage of the properties
sold and was pending ab the date of the appellant’s purchase.
Later a decree for sale was passed and the rospondent bought,
when the sale took place. On his claiming delivery he found
the appellants already in possession and the decisions under
appeal depend on the lower Court’s conclusion that, as they were

“there in virtue of & purchase pendente lite, the respondent was
entitled to oust them, their right, if any, to redeem the mortgage
decree and obtain possession being enforceable if ab all by means
of a separate suit, whioh they were at liberty to bring.

Argument has been based to a great extent on the fact thab
the attaching creditor, with reference to section 91 of ‘the
Transfer of Property Act should have been made a party to the
mortgage suif and that as he was not, the appellants purchasing
at the sale held under his attachment, are in some manuer
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entitled to treat the proceedings in the mortgage suit as not
binding on them. But neither section 91 nor Order XXXIV,
mle 1, which is also relied on, confers on an attaching creditor
any intereat in the equity of redemption in the mortgage
property ; they are merely statutory provisions for his right to
rediem and to be impleaded in proceedings on the mortgage.
Tndependently of these provisions and as an attaching creditor,
e obtained no interest in the property and uothing to which
any equity in his favour founded on the infringement of those
provisions could be annexed or which could pass from him to

 the purchaser at the sale held at his instance or which he could,

after he had purchased himself (as he hus done here) vely on
as improving his title. This was the view taken in Shananda
Chandra Pal v. Sri Nath Ray Choudury(1) and I concur with
the learned Judges responsible for that decision in dissenting
from Ghulam Huswin v. Dine Nath(2) to this extent and for the
reasons they give. Reliance also has been placed on Venkata-
Seetharamayys v. Venkotaramoyya(8) in which Ghulam Husain
v. Dina Nath(2) was followed, and on the references in it fc

the interest of the attaching ereditor.

But whilst it may be doubted whether those references were
an accurate deseription of the attaching creditor’s position, it
is material that the question before the Court was whether he
was entitled to bring the property to sale, not whether the
parchaser at such a sale was entitled to retain possession. -

The right of the attaching creditor to bring the property tc
sale, notwithstanding the pendency of mortgage proceedings,
may in fact be conceded without effeet on the argament, on
which the decision under appeal is founded. That argument is
based on section 52 of the Transfer of Property Act ; and what
it does affect is not the attaching creditor’s right to a sale, but
the extent of the interest which sach a sale would pass. For
section 52 does not invalidate a sale held pendente lite, but only
subjects the property in the purchaser’s hands to the decree in
which the pending litigation may end, as though no transfer has
taken place. That is, it makes it liable for the mortgage amount

‘(1) (1912) 17 O.W.N,, 87!, (2) (1901) LLR., 28 AlL, 467.
(8)-(1914) LL.R., 87 Mad.; 418
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and imposes on the purchaser the same obligation to pay that
amount in order to proteet it, as would have been imposed by
the decree, if no transfer had taken place. In the present case
the mortgagor has made no such payment, bub has allowed the
property to be sold and, as he would not have been entitled to
retain possession against the mortgage-decree purchaser, the
appellant cannot do so either.

This entails acceptance of the lower Court’s conclusion ; and
in accepting it I endorse its refusal to express an opinion as to
the appellant’s right to redeem by taking separate proceedings.

This result entails dismissa! of all the appeals. The appellant

will pay the respondent’s costs in each.
The connected Civil Revision Petitions are dismissed but
without costs.

SesHEAGIRT AYYaR, J.—1 agree. Notwithstanding the con-
clusion of the Full Bench that the question should be dealt with
under section 47 of the Civil Procedure Code, Mr. Srinivasa-
gopala Achariyar coutended that no appeal lay because of Order
XXI, rule 103. There has been a change in the language
between the old and the new codes in this mafter and a first
reading of rule 103 suggests that unless the resistence is by the
judgment-debtor the only remedy of the resisting party is by
way of suit. But this Court has always held, with reference to
the provisions relating to claims, that if the claiwant comes
under section 47, the fact that a vemedy by suit is given to him
gua his rights as a claimant would not take away his right under
seotion 47. The definition section includes in the definiiion of
decree “ the determination of any question within section 47 .
Therefore in my opinion, an appeal lies, I respectfully dissent
from Zipru v, Hari Supdushet(1).

The main question is whether an auction purchaser under a
money decree who has obtained possession can compel a mort-
gagee or a purchaser under the mortgage decree o leave his
possession undisturbed provided he is willing to redeem the
mortgage. The only decision in ‘which there are observations
in point on this subject is Ghulam Husain v. Dina Nath(l).
That has been dissented from in Shananda Chandre Pal v, Sri

(1) (1918) LL.R., 42 Bom, 10. " (2) (1801) LLR.. 23 AlL, 447,
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Nath Ray Choudury(l). In these circumstances, itis desirable to
examine the basis of the contention put forward on behalf of the
auction purchaser. Under section 91 of the Transfer of Pro-
perty Act, an attaching decree holder has got the right to bring
a suit to redeem the mortgage. Does this give him an interest
in the property ? The question is now settled that an attach-
ment confers no interest in the property attached. Reading
section 91 ( f) with this well-recognized rule, the proper construc-
tion to be put on the section is that by virtus of his right to
bring the equity of redemption to sale, ho is given the privilege
of institnting a suit for redemption and no more. I do not
think that any interest in property, as in the case of a puisne
morbgagee can be ascribed to the attaching decree holder. Mr.
Venkatarama Sastriyar referred to the language of Order XXXIV,
rule 1 and asked us to hold that ssction 91, clause (f) of the
Transfer of Property Act was intended by the legislature to give
an interest in the property to the attaching creditor. Rule 1 of
Order XXXIV refers to the substantive right mentioned in
section 91 of the Transfer of Property Act and cannot and does
not enlarge that right. In my opiuion, the rizght which the
attaching creditor. possesses of suing to redeem is not an interest
in property. The learned vakil for the appsllant contended that
this conclusion would militate against Venkata Seetharamayya v.
Venkataramayya(2). As I understand that judgment what the
learned judges had to decide was whether a mortgagee purchaser
who failed to implead an atbaching credifor can sue for a
declaration that the latter is not entitled to pursne his farther
remedies under the aftachment. They held that as he was a
necessary party and was not made a defendant, his rights were
not affected. What those rights may result in need not be
considered now and was not cousidered.then. The decision
rests upon the broad proposition recognized by section 85 of the
Transfer of Property Act and re-enacted in Order XXXLV, rule
1, that a person who ought to have been sued is not affected by
any decree that may be passed behind his back. He can regard
the result of the suis as infructuous so far ag his rights are
concerned and proceed to enforce them, notwithstanding the

decree in the suit, The principle is that a person who ought to

(1) (1912) 17 O.W.N,, 871, (2) (1914) LL.R., 37 Mad.,, 418,
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have been bronght before the Court and was not, should be
placed in stafus quo ante. That, I understand, is the principle
which underlies Mulls Vittil Seethi v. Achuthan Nair(l). That
was a case of a puisne mortgazs in possession ; it was held that
the sale obtained in a suit bronght by the first mortgages with-
ont impleading the puisne mortgagee did not affect the latter’s
possession. The decision iu Lokhpat Rai v. Fakhr-ud-din(2) may
also be cited as showing that a money decree purchaser cannot
claim to retain possession merely becauss he purchased the
property first,

The learned vakil contended that the true principle applica-
ble to such cases is to hold that the first purchaser is entitled to
retain possession against subsequent purchasers. This prineci-
ple, is no doubt well-established as regards competing purchasers
under monsy decress. It has also been accepted as regards
contending mortgage decree purchasers. Is the extension of
this doctrine justifiable when the competition is between a
purchaser under the money decree and a purchaser under &
mortgage decree ! Having regard o the fact that mo interest
is transmitted by the money decree holder to his auction
purchaser, I do not think such an extension is warranted. Let
us see what the result of upholding such a.contention would be.
The attaching decres holder who had the right to sue to redeem
would have his rights enlarged on account of the failure to
inelude him as a party defendant. On what principle i3 this
addition to his rights to be justified ? Mr. Venkatarama Sastriyar
suggested that as, if the money decree holder had put up the
equity of redemption to sale, the purchaser standing in the shoes
of the mortgagor can compel the mortgagee to grant him time
to redeem, the fact that he purchased during the pendency of
the mortgage suit should not affect this right. This argument
necessitates the examination of the theory that the attaching
creditor is not affected by lis pendens. It was contended on
the authority of Krishnaya v. Mallya(3) that a person who
onght to have been impleaded is not affected by the doctrine of
lis pendens. That was a case of the application of the doctrine
to co~defendants. The learned Chief Justice applied the analogy

(1) (2911) 21 M.L.J., 218 (£.B.). {2) (1917) LL.R., 89 All, 536,
@) {1918) LL.R., 41 Mad., 458.
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of res judicata to that case. T do not think it was intended to
lay down that all the righis and infirmities applying to res judi-
cata wore attvacted by Us pendens. No doubb section 52 of tho
Transfer of Property Act is not in terms applicable to Court
sales, The reason bsing that where a competent Court having
jurisdiction to do so sells property, that sale is not vitiated by
the fact that another Court had scistn of a suif relating to the
same property. DBut the principle underlying the section is
applicablo to a person who with knowledge that a snit is pend-
ing relating to the property deliberately ignores such a suit and
purchases the property. True knowledgo is not a factor which
affocts the applicability of lis pendens. Bub in estimating the
value of the rights acquired by such a purchager is it inequitable
o say )

“you knew that a suit was pending and if yon purchaged with
knowledge of such a pending litigation you eannot claim to suporcede
the right of the mortgagee in that suit.”

I am inclined to the view that the principle of first purchase
is not applicable under these circumstances; and where it
conflicts with the reason underlying Order XXXV, wale 1,
namely, that a failure to impleal places the respective claimants
only in slatus quo ante, T am prepared to give precedence to

 the latter right. The decision in Chinnu Pillai v. Venkatasamy

Cheltiar(1) turned upon the interest in property possessed by
a puisne mortgagee and therefore is not inconsistent with the
view I have taken.

For these reasons, I agtee with the conclusion of my learned
brother that the Civil Miscellanesus Appeals should be dis-
missed with costs and also with the order as to Civil Revision

Petitions.
E.R.

(1) (191%) 1.L.R., 40 Mad,, 77.




