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APPELLATE CIVIL—FULL BENCH.

Before Sir John Wallis, Chief Justics,
My, Justice Ayling and Mr. Justice Coutts Trotter.
RAJA JAYA VEERA RAMA VENKATESWARA ETTAPPA Mar(}f%%‘ and
NAYAKAR AVARGATL, ZAMINDAR OF ETTIVAPURAM 80 and April
{SixTEENTH DEFZNDANT), APPELLANT, 1%

e v e —

0.

 CHIDAMBARAM CHETTY 4xp oturs (PLAINTIFFS AND
Dxerexpanrs), RespoNprnts,*

Qivil Procedura Code (V of 1908), see. 81— Want of territorial jurisdistion—
Objection whather allowable by appellate cr revisional Cowrt—Objection
whether allowable §n execwiion proceedings—Powere of ewecuting Court to
which decree tramsferved.

The provisions of seotion 21, Oivil Procedurs Cude, apply bto objectiona
regarding want of territorial jurisdiction. Such an objection, mot taken es
provided by the ssction, must be considered enred for all purposes; and eannot
be allowed in execution proceedings,

A party who doe: aob raise an objection to jurisdietion when a preliminary
mortgage decree is made absolute, is not entitled to plead in execution that the
order was passed without jurisdiction,

ArpEaL against the Order of Mr. C. Krisnaswaur Rao, Distriot
Judge of Rémndd at Madura, in B. P, No, 7 of 1918 (in 0.8.
No. 58 of 1899), Ramnad Sub-Court.

The facts are set oub in the order of Referemce as well
a8 in the Opinion.

This appeal was firstb heard by OrpsisLd AND SesHaGIRX
Ayyar, JJ., who made the following

ORDER OF REFERENCE TO A FULL BENGH.

Ovupmerp, J.—The first question for our decision iz whether the
decree under execution was passed by a Cowt having jurisdic-
tion ; and itis only necessary to state the facts to show that it was
not. The suit, Original Suit No. 58 of 1899, was filed on a hypo~
thecation in the Madura Bast Subordinate Court and a prelimi-
nary decree was passed there, on 10th May 1900. Subsequently
the Ramnéd distriet was constituted by notification No. 304 at
page 692, Fort St. George Gazette, Part I, dated 24th May 1910,

;Appea] againet Order No, 263 of 1818 (F.B).
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and by another notification No. 811 on page 593, the Madura Fast
Court was abolished and the Subordinate Judge’s Court of
Ramnad was established with jurisdiction over the whole of
the Ramnad district except the District Munsifi of Manamadnra.
The sait property lies in that Munsifi and it, nob being assigned
to any other jurisdiction, fell to that of the District Court, which
was established on the same date by notification No. 305, In
1916 application was made for final decree to the Subordinate
Oourt of Ramnad and the decres now under execution was passed
there in 1917.

It is clear that the Subordinate Court of Ramnid has never
had jurisdiction over the suit property, and could never have
entertained the suit, in which the decree velating to it has been
passed. It is argued that as Notification No 311 refers to the
Ramnad Subordinate Court as established, instead of the Madura
East Subordinate Court, the former must be taken to have
succeeded to the pending business of the latter. Bub, even if it
were shown that Government have power by notification to
regulate the distribution of judicial business in this manner, it
would still be impossible to deduce an intention to do so from
the words used. The lower Court contented itself with opining
that the transfer of jurisdiction from the R#mnad Subordinate
Court to the Rimnid District Court oyer the area in question
did not take away the jurisdiction of the former over pending
business ; but the argument is vitiated by the misconception
which runs through the judgment that the Ramnid Subordinate
Court passed the preliminary decree and we have in any case
been shown no aunthority for the proposition of law, which ig
involved. The proceedings after the preliminary decree were
proceedings in execution: Hussatn v. Karim(l). They were
therefore governed by sections 87 and 38, Civil Procedure Code,
and, as there is no question of the decree having been sent for
execation to the Ramnad Snbordinate Court, it could not execute
it, becanse it did not pass it and because at the time of the
application for final decree, it could not have had jurisdiction to
try the suit in which the preliminary decree had been pagsed.
There is no doubt that the final decree, in respect of which the
presont application is made, was passed without jarisdietion.

(1) (1916) I.L.B., 39 Mad,, 544
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We have nexti to deal with the more difficult contention
advanced by the respondent, that appellant cannot take objection
to the decreeing Court’s jurisdiction, because he did not do so
at the earliest opportanity. Appellant was joined as sixteenth
defendant by the Ramnad Subordinate Court, when the final
decree was passed, as a purchaser of part of the suit property.
But he did not appear or state his objections ; nor did he attack
the jurisdiction of the Court or rely on any plea except limitation,
when in 1A, Nos. 203, 204 of 1917 he applied for a review of
the order, which had been passed. The objection to the Court’s
jurisdiction wag, in fact, taken for the first time in the present
proceedings and the argument for respondents is that with
reference to Gomatham Alamelu v. Komandur Krishnamachorlu(1)

and section 21, Civil Procedure Code, it cannot now he put
forward.

It was decided generally in Haji Muse Haji Ahmed v, Pur-
manand Nursey(2) that the execnting Court is entitled to inquire
into the jurisdiction of the Court, which passed the decree ; and

some argument was addressed to us, regarding the policy of
the law and the necessity for a striet interpretation of sections

18 ani 21 and the corresponding section 16-A in the former
Code. The main objection, however to their application to the
facts before us wus that, although they might deprive the party
interested to object to the jurisdiction of his right to do so up. to

the termination of the proceedings or of any connected appeal,

they do not deprive him absolutely of his right or bar its exercise

ab any later stage, such as that, which the present proceedings _’

have reached. TIbis true that no such distinction was recognized
or apparently suggested in Qomatham Alamelu v. Komandur
Krishnamacharlu(l), and that decision was followed in Subbiah
Nuicker v. Ramanathan Cheitiar(3), Velayutha Muyppan v.
Subramaniam Chetti(4), and Venkatarama Vatldar v, Samba.swa
Aiyar(5) although, in the last mentioned the question was of

fraud ab the trial and there was no question of execution. Bat

the sections in question statedly relate only to suits and it is
sebtled law that section 141 cannot be invoked as authorlzmg

(1) (1904) 1.0, R, 27 Mad,, 118, (2) (1891) I‘.',L.,R., 18 Bpm., 216,
(8) (1914) IL.R», 87 Mad., 462 at 470, (4) (1918) 24 M.L.J,, 70.
" (5) (1919) 87 M.L.J., 849,
50-4
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the extension of the procedurs in regard to suits to execution.
The point is of importance, and we doubt whether Gomatham
Alamely v. Komandur Krishnamacharlu(l) was rightly decided,
We therefore refer for the opinion of a Full Bench the questions
set out in my learned brother’s judgment.

Srsmacirl AYrar, J.—The decree under execution is & very
old one. In Original Suit No. 58 of 1809, what is alleged by
the respondent to be the preliminary decree was passed on the
10th May 1900 by the Madura Sub-Court, Bast, which then had
jurisdiction over the mortgaged property. Subsequently there
was a bifurcation of the district. In the division, all the taluks
over which the Madura Sub-Court, East, had original jurisdiction,
except the District Munsifi of Manamadura, were transferred to
the Ramnad Sub-Court. Abont the same time, to the District
Court of Rimnad was assigned the two revenne subdivisions
of Devakottah and Rampnad. Devakottah incloded the Mana-
madora District Munsifi. The notification of the Government
of Madras was in May 1900. On 20th November 1910, an
application was made to the Sub-Court of Ramnad for the final
decree and the order was passed on 29th March 1917,

The appellant before us obtained a money decree against the
mortgagors in 1909, The equity of redemption was put up to
auction and purchased by him.

Another transaction should be mentioned. On Ist Angust
1900, a usufructuary mortgage was executed by the mortgagors
to the decree-holders in Original Suit No. 58 of 1899 and to
other decree-holders against the same judgment debtors, with
the object of enabling them to discharge all the encumbrances
on the properties of the mortgagors. A suib was instituted on
this mortgage. In Second Appeal No. 178 of 1912, the
mortgage was held to be invalid. While the Second Appeal
was pending, the purchaser of the equity of redemption obtained
possession, This was in 1916, The present application is for
sale of the mortgaged property in pursuance of the decree
absolute in the suit of 1699,

_ Some important questions of law have been raised in the
case, I must say that their consideration by the lower Court
has by no weans been adequate or satisfactory,

(1) (1904) LLR, 27 Mad., 118.
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The first point relates to the jurisdiction of the Ramuad
Sub-Court to pass the order absolute on 19th March 1917.
On this question I feel no doubt. The District Judge is wrong
in saying that the original decree was passed by the Rimnad
Sub-Court. That decree was undoubtedly passed by the
Maduava Sab-Court, East. The question is whether the Ramnad
Sub-Court which clearly had no territorial jurisdiction over the
property was competent to pass the final decree.

Mr, Anantakrishna Ayyar chiefly relied upon the notification
of the Government, which is in these terms :—-

“The Governor in Council, baving resolved to abolish the
Court of the Subordinate Judge of Madura, East, in the District of
Madura and to establish ¢nstead a Subordinate Judge's Court in the
District of RAmnad hereby directs, etc.”

The learned vakil contended that the expression ‘instead’
must be regarded as expressing the intention of the Govern-
ment that all the decrees passed by the Madara Sub-Court,
East, were to bs considered as if they were passed by the newly
~ constitnted Sab-Court of Ramnad. Apart from the question

whether it is competent to the Executive Government to confer

jurisdiction in this way, I am unable to coustrue the word
‘instead’ as suggested. All thab the notification meant was
that the congestion of work which would result {rom the
abolition of the Madura Sub-Court, East, would be relisved by
the constitution of the new Court.

On the question of law, I feel no difficulty in holding that
the Ramndd Sub-Court had no power to pass the decree
absolnte. It was held in Subbink Naicker v. Ramanathan
Chettiar(l) that a Court which has no territorial jurisdiction
cannotb attach and seil property. Ian Veerappa Chetéi v. Rama-
samt Chetti(2) that case and other cases were fully considered
and it was pointed out that a Court which has no territorial
jurisdiction cannob sell property, although the decree for sale
was passed by it when it had jurisdietion.

‘The Full Bench decision in Seeni Nadan v. Muthusamy
Pillai(8) does not affect this conclusion. On the other hand, the
actual decision in Subbiah Naicker v. Ramanathan Chettiar(l),

(1) {1914) LLR., 37 Mad., 462, (2) (1919) M.W.N., 728,
(3) {1019) L.LR., 42 Mad,, 831 (£.B.).
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which was not overruled by the Full Bench, supports the view
we are taking.

It was contended for the appellant that an application for an
order absolute is not an application in execution, and that there-
fore it was barred by limitation when it was made to the
Rawnad Sub-Court. In this Presidency, from the Full Bench
decision in Mallikarjunadu Setti v. Lingamurts Pantulu(l), it
bas always been held that an application for a final decres
under the Transfer of Property Act was an application im
oxecution. The latest decision upon that point is Hussain v.
Karim(2), where all the cases are reviewed. Reference may
also be made to Mawna Lal Parruck v. Sarat Chunder
Mukerjé(3)., This contention must be overruled.

The main answer of Mr, Anantakrishna Ayyar to the plea of
want of jurisdiction was that the appéllanh was estopped from
raising this contention. His argument was that, as there was
no demur to the Rémnad Sub-Court dealing with the applica-
tion for an order absolute and as there was no appeal against
the order, the appellant cannot raise it in execation. He relied
upon the language of section 21 of the Civil Procedure Code
for this contention, The plain terms of the section lend some
support to his contention. He is also supported by Fomatham
Alamelu v. Komandur Krishnamacharlu{4) and Velayuthe
Muppan v. Subramaniam Chedli(5).

. On the other hand, eertain observations in the decision of
the Judicial Committee in Ramabhadra Raju Bahadur v. Maha-
raju of Jeypore(6), and the scheme of the Code, suggest that the
legislature should not be presumed to have enacted that, by
not objecting to jurisdiotion, the parties are for ever concluded
by the ovder passed. The result of such a view would be that,
if both the plaintiff and the defendant agree, a matter relating
to property outside the Presidency and the even outside India
cen be validly decided by our Courts. I think that as a con-
elusion like this is likely to affect seriously the administration
of justice, it demands careful examination.

(1) (1602) I.L.R., 26 Mad., 244 (F.B.). (2) (1918) LL.R., 80 Mad., 544,
(3) (1914) 19 C.W.N,, 661 (P.C.).  (4) (1904) LLR,, 27 Mad,, 118, -
(5) (1918) 24 M.L.J, 70. (6) (1919) L.L.R,, 42 Mad., 813 (P.0.).
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- The arrangement of sections in the Code of Civil Procedure
is against interpreting section 21 in the way suggested by the
learned vakil for the respondevts. Sections 16 and 17 deal
with suits relating to immoveable properfy. Section 18, clause
I, refers to nncertainty as to local jurisdiction and provides for
recording a statement and then proceeding with the suit.
Clause 2 empowers a party if there is no such record to contesk
the matter in appeal, if there has been a failure of justice,
Seetion 13 deals with jurisdiction regarding suits for movcables.
Section 20 deals with cases of contract, and refsrs to the accrual
of the cause of action in either the place where the offer is made
or the acceptance was concluded. Then comes section 21. The
contention of the learned vakil for the appellant that this
section is confined to cases relating to moveable property and to
contracts and should not be extended to suits - relating to
immoveable property does not appear to me to be farfetched,
Whereas section 18 speaks of local limits of jurisdiction, section
21 speaks of the place of suing, and there is some justiﬁcatioh
from tho langnage of the Judicial Committee for the suggestion
that jurisdiction was not intended to be synonymous with the
place of suing. The observations in Haji Musz Haji Ahmed v.
Purmanand Nursey(1) also support this visw,

I-feel considerable doubt whether section 21 of the Act
should be read as enacting that in all cases where there is mo
objection to jurisdiction, the party is not entitled to question if
at any subsequent stage of the proceedings.

In this connexion I may refer to the argument that it is
oniy in cases where jurisdiction depends on the ascertainment
of facts that the theory of acquiscence should be invoked. The
reference to the objection being taken before the settlement of
issue supports this contention. The general principle being
that want of jurisdiction would make au adjudication by a
Oourt a nullity, section 21 which must be regarded as an excep-

tion to this rule should be construed as referring ouly to cases

in" which want of jurisdiction has to be pleaded and to be
established by evidence. But where everybody must be. pre-
sumed to be acquainted with a notification like the one now in
question, there can be no necessity for allegation or proof.

(1) (1891) L.L.R., 15 Bom,, 216.
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There is one other matter which ought to be noticed, and
that is that section 21 is not applicable to execution proceedings.
1 am not much impressed by the argument. The principle
underlying the section, eveu though the section may not in
terms be applicable, should be extended to exeeution proceedings
also. Observations to this elfect ave to be found in Veerappa
Ohetts v. Ramasami Chetti(l), However even this question is
not altogether free from doubt

I think therefore that the following questions should be

referred for the opinion of the Full Bench :

(1) Whether section 21 of the Code of Civil Procedure
governs oases of want of territorial jurisdiction ?

(2) Whether section 21 is applicable to execution pro-
oeedings ¥ and

(3) Whether a party who does not raise objection to
jurisdiction when a decree is made absolute is not entitled to
plead in execution that the order was passed without juris-
diction 7

Ox rHIS REPERENCE

A, Erishnaswami Ayyar and §. Ramaswami Adyyar, for the
appellant.—My contention is that an order for sale canuot be
made by a Court within whose jurisdiction the property does
not lie. In 1899, plaintiff filed a suit in the Madura Rast
Subordinate Conrt, and a preliminary decree was passed by that
Court. In 1910, by the bifurcation, that Court ceased to exist. I
contend that plaintiff cught to have applied to the District Couxt,
Ramnid, for the final decree and notto the Sub-Court. Section
21 does not apply. It is an application for execution, for
proceedings after the preliminary decree are proceedings in
execution: Hussatn v. Karim(2), Mallikarjunadu Setti v, Linga-
murthi Pantulu(8). The order absolute is without jurisdiction,
ag, under sections 87 and 88, Civil Procedure Code, the Ramnad
Sub-Court had no jurisdiction to execute the decree passed
by the Sub-Court, Madura Bast. Hence the order absolute is

null and void, and no question as to the applicability of section
21 arises, '

S—

(3) (1802) IquRq 25 Madu 2414‘ (.B.B.).
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0. V. dnantakrishne Ayyar, for the respondents,—Sections
87 and 38 do not apply. A final decree was wrongly passed.
The decrce by the Sub-Court, Madura Hast, was a final decres
passed after an application made under Order XXXIV, rule §,
and the prayer was for a final decree. Rightly or wrongly
the Sub-Court, Rémnid, has treated it as a preliminary decree
and passed a final decree under Order XXXIV, rule 5. A
Court may conceive that the first decree was not a final decree.
In this case the attention of the Court was drawn to the fact
that a preliminary decree had been passed. Defendant himself
calls it a preliminary decree. It cannot he contended at this
stage that the proceedings for order absolute are proceedings
in execution : Ashfaog Husain v. Gauri Sehai{l), referred to.

Mr, A. Krishnaswami was then called upon to deal with
the questions in the Order of Reference.—~Assuming this to be
the final decree, the Distriet Court, Ramnad, was the proper
Court. The final decree had to be passed by the Court which
passed the original decree. Section 21, OCivil Procedure
Code, does not apply to cases of want of territorial jurisdiction.
It applies only to cases where the jurisdiction depends upon
the ascertainment of certain facts to be given in evidence ;
Seeni Nodan v. Muthuswamy Pillai(2) shows that the section
canmot apply to such a case as this. See also Mayor, efc. of
London v. Coz(8). Section 21 does not in terms apply to execu-
tion proceedings. The observations of Smsmaairr Avvar, J.,
in Veerappa Chetty v. Ramaswaemi Chefty(4) are obiter.

As regards the third question in the Reference, I contend
that the executing Court can question the jurisdiction of the
Court which passed the decree. A decree without jurisdiction
is & nullity; Rengaswami Noicken v. Thirupaté Naicken(),
Subrahmania Ayyar v. Vaithinatha diyar(8), Veeraraghava
Ayyor v. Muga Sait(7), Hajs Muso Haji Ahmed v. Purmanand
Nursey(8), Lakshmanaswami Naidy v. Rangamma(9) and Daya-
ram v. Govardhandas(10). Consent cannot give jurisdietion tos

(1) (1911) LL.R., 83 All, 264 (P.C.) ab 271.

(2) (1910) LL.R., 43 Mad., 821 (¥.B,). :
(8) (1866) L.R., 2 H.L., 239 at 288, (4) (1920) LL.R., 48 Mad., 185.
(5) (1905) L.L.R., 28 Mad., 26. (6) (1915) LL.B., 38 Mad., 682.
(7) (1016) LL.R, 80 Mad, 24 at 20,  (8) (1891) LLR., 15 Bom, 216,
(9) (1908) LL.R,, 26 Mad,, 31. (10) (1904) 1.L.R., 28 Bom., 468,
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Court when the property is not within the jurisdiction of that
Court. It is better that an executing Court should decide
the question of want of jurisdiction rather than that a stranger
should file a suit to disturb the decree. In any event section 21,
Civil Procedure Code, applies only to a case where objection
to jurisdiction exists at the date of the filing of the plaint or at
the settlement of issues, Here the objection arose only after
the date of the preliminary decree.

[Courrs Trorrir, J.—Does it not mean that questions as
to jurisdiction avisiug after the preliminary decree cannot be
raised at all 7]

The section iy curative and applies only to quesfions that
can be raiged at date of plaint.

C. V. Anantakrishna Ayyar, for the respondent.—Section
21, Civil Procedure Code, applies to oases of want of territorial
jurisdiction, Its object is to prevent questions about territorial
or other jurisdiction being raised at any late stage and to pub
a1 end to those objections. Thero is no provision in Hoglish
law similar to section 21, Civil Procedure Code. The latter is
gimilar to section 11 of the Suits Valuation Act, which provides
for cases of want of objections to jurisdiction based on over-
valuation or undervaluation. Seeni Nadan v. Muthuswamy
Pillai(1), is distinguishable. The order for sale was passed
by the Court in respect of properties which were situated
within the javisdiction of & Court to which the Civil Procedure
Code was not applicable. The principle of the section applies
to execution proceedings. If the objection is not raised
in the appellate or revisional Court, it cannot be that the
object of the section is to be rendered useless by allowing
the objection -to be raised in execution proceedings: see
Veerappa Chetly v. Ramaswamy Chetty(2)., An executing
Court cannot go behind the decree and question the jurisdie-
tion of the Court which passed the decree—vide the change of
language in Order XXI, rule 7. See also Veeraraghava Ayyar
v, Muga Sait(8), Hart Govind v. Narasingrao Konherrao(4) and
Kalipada Sarkar v. Hart Mohwn_ Dalal(5). ‘

(1) (1019) LL.E., 42 Mad, 821 (F.B. ).
(2).(1920) LLR,, 43 Mad., 185. ,  (3) (1916) LL R., 39 Mad., 24 at 29,
(4) {1914) LL.R, 38 Bom,, 194 ' (5) (1917) LL.R., 44 Calo,, 627, - -
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OPINION.
Warus, C.d.—1n May 1900 the plaintiff duly instituted the Zamwois

. . r Erorya.
present suit in the Subordinate Court of Madura West where o vma
the mortgaged property was situated and obtained a deeree ™

under section 88 of the 'I'ransfer of Property Act. In May Kl
1910, this Court was abolished, and by virtue of seetion 87 of ™
the Code of Civil Procedure this suit was transferred by oper. W% Cd.
ation of law to the newly coustituted District Court of Ramnad,
as the place where the mortgaged property was situated was
within the jurisdiction of that Court and was not within the
jurisdiction of the newly constituted Subordinate Court of
Ramnad, In 1916 the plaintiffi applied to the Subordinate
Court of Ramnid, which as we have seen, had no jurisdiction
over the suit, for o decree for sale nnder Order XXXIV, rule 5,
of the Code of Civil Procedure and obtained the decree in 1917.
The mistake appears to have been occasioned by the fact that
the new Subordinate Court of Ramnad was described in the
‘notification constituting it as created ‘instead of’ the Subordi-
nate Court of Madura West, whereas its territorial jurisdiction
wag more limited, The sixteenth defendant, who did not appear,
applied for u review of the decree but not for want of jurisdic-
tion, and his petition was dismissed as out of time. He did not
appeal against the decree, as he might have done, on the ground
that it was made without jurisdiction or was erroneous or time-
barred. The plaintiff then filed Execution Pefition No. 24 of
1914 in the District Couri of Ramnad, which apparently
returned it for presentation, or sent it directly, to the Subordi-
nate Court of Ramnad which had passed the final decres. It
wag filed in that Conrt as Execution Petition No. 203 of 1917,
and that Court thereupon transferred the decree for execution
to the District Court of R&mn&d within whose jurisdiotion the
mortguged property is situated, These are the facts which
have given rise to the reference.

" As regards the fivst question, I am elearly of opinion that
the provisions of section 21 of the Code of Civil Procedure
apply to all objections based on the alleged infringement of the
provisions of sections 16 to 18 of the Code of Civil Procedure
as regards the institution of suits relating to immovable pro-
perty. The words ‘ objection as to the place of suing ’ in their
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ordinary meaning include cbjections to the institution of the
suit ou the ground that the Court in which it was instituted had
no jurisdiction over the immovable property which was the
subject of the suit; and the words ‘place of suing’ are used
in the heading prefixed to section 15, as descriptive of the
subject matter of the provisions in sections 15 to 20 as to the
Courts in which suits, including suits as to immovable property,
are to be institubed.

I do not think the recent decision of the Privy Couneil in
Setrucherle Ramabhadraraju v. Maharajo of Jeypore(1) is
opposed to this view of the scope of section 21, TIn that case
a suit had been instituted in the Subordinate Court of Vizaga-
patam ou a mortgage of property which was partly situated in
a Scheduled District over which the Subordinate Court had
no jurisdiction and to which the Civil Procednre Code had not
been applied. 'The contention for the appellant was thatb section
21 only applied where the right place of suing was one subject
to the Code, On this ground their Liordships held that the
objection was not an objection to the place of suing which
could be cured by section 21 of the Code of Civil Proocedure,
They went further and held that the order for sale was bad
as made under sections of the Code which did not apply to a
Scheduled District, They had not to consider the application
of section 21 where all the mortgaged property was within the
jurisdiction of Courts governed by the Code of Civil Procedure,

As regards the second question, section 21 forbids any
appellate or revisional Court to allow any objection as to the

"place of suing unless it was taken in the original Court and

even then unless there was a consequent failure of justice.
The effect of the section in my opinion is that objections which
the appellate or revisional Court is thereby precluded from
allowing must be considered cured for all purposes unless taken
before the passing of the decree in the original Court. The
ordinary way of questioning a decres passed without juris.
diction is on appeal or in revision, and if thisis forbidden, a
Court of first instance cannot in execution do that which the
appellate or revisional Court is precluded from doing,

In view of the above answers to questions one and two,

(1) (1919) L.R., 46 L.A., 151,
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question three would not arise but for a farther question raised Zsmmniz
by Mr. A, Krishnaswami Ayyar at a late stage of the argument OFP%NEQM'
He contended that, admitting that section 21 applied to suits v

about immovable property, it dealt only with the original G;;r?:ij-
institution of & suit and not with the prosecution of the suif Cagry.
in & wrong Courb after the abolition of the Conrt in which ip Wartss, C.J.
had been properly instituted. In support of this contention he
relied on the fact that section 21 requires the objection to be
taken “in all cases in which issues are settled at or before such
settlement *’ as showing that the section was not intended to
apply to an objection, such as the present, which only arose
after the settlement of issues on the sholition of the Madura
Bubordinate Court and could not have been taken at or before
such settlement. It is unnecessary to consider whether those
particular words may not be read as applying only to cases
where it is possible to take the objection at or before the
settlement of issues, and whether the words ‘place of suing’
are not wide enough to include objections to the place of
progsecuting as well as of instituting suits. Assuming, however,
that section 21 does not apply, I am still of opinion that the
present decree cannot be questioned in execution. An objec-
tion to the jurisdiction is a ground for setting aside the decree
and is not one of those questions relating to the execuntion,
discharge or satisfaction of the decree’ which are required by
section 47 to be dealt with in execution. The provision in
section 225 of the old Code that a Court might proceed to
execnte decrees travsferred to it without requiring further
proof, among other things, of the jurvisdiction of the Court
which passed the decree lent some colour to the view thab it
was open to a Court to which a decree had been sent for execu-
tion to go into the question whether the Court which passed
the decree had jarisdiction to do o0, and inflnenced the decisions
which are referred to in the order of reference. These words,
however, have been omithed advisedly in the corresponding
-Order XXI, rule 7 of the new Code,.

Without referring to the stafement of objects and reasons,
which is not permissible, Krishna dyyangar v. Nallaperumal
Pillai(1) we may, I think, infer that these words were omitted in

(1) (1920) LR, 47 LA, 88,
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the new Code because it was felt that it was not for the executing
Court to go into questions of the jurisdiction of the Court which
passed the decree, at any rate when, as in the present case, that:
Court was an ordinary Court in British India governed by the
Code. This is the view taken in Hari Govind v. Narsingrac
Eonherrao(1) and Kalipada Sarkar v. Hari Mohan Delal(2) is
also” a recent authority for the proposition that the Court
executing the decree cannot go behind it, 1 would, therefore,
answer the third question in the negative. '

Avuixg, J—1T agree.

Courrs TroTTER, J.~I agree.

APPELLATE CIVIL—FULL BENCH.

Before Sir John Wallis, C.J., Mr. Justice Oldfield and
My, Justice Seshagiri Ayyar.

THAZHATHITATHIL POORVANAYI AYISSA anp 1wo
OTHERS (DRTENDANTS), APPRLLANTS,

178

PUTHAN PURAYTL KUNDRON CHOKEN
(Pransmrr), Resronpuwr. * '

Regiétmiion dct (XVI of 1908), sec. 17, aub-gec. (2)— Certifying adjustment of
decres—Civil  Procedure Code (V of 1808), Order XXI, ruls 2—Whethey
-exsmpted from registration.

A compromise made after decree, affecting any immoveable property of
the value of over Re. 100, and embodied in a petition presented mnder Qrder
XXI, rule 2, Civil Procedure Code, whioh has been reoorded by the Court,is
axempt from registration,

Hemanta Kumari Debiv, #idnagore Zamindari Company (1419) 46 1.A., 240,
followed,

Chelamanna v, Rama Rao (1018) LL.R., 86 Mad., 46 aud Rajo Penkatappa
Noyamim Varw v, Raje Thimma Nayanim Vary (1914) 27 M.L.J., 658, overruled,

Secowp APPEAL against the decree of V. S, NARAYANA AYYaR,
Temporary Subordinate Judge of Tellicherry, in Appeal No. 75
of 1918 (Appeal Suit No. 591 of 1916 on the file of the District
Court of North Malabar), preferrcd against the deeree of

(1) (1914) LLR; 88 Bom,, 104, - (2) (1917) LL.R., 44 Oalo, 627,
¥ Becond Appeal No, 474 of 1919 (F.B.),



