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1920, 
April 26.

P E IY Y  COUNCIL^

V Y R A V A N  CHBTTI and others (Defendants),

V.

STJBRAMAKIAlSi CHETTI aji£> othtrs ( P laintiffs) .

On appeal from tlie High Court of Judicature 
at Madras.’

Esgistraiion Act {III  o/1877), ss. 17, 49—Jgreetnevi beitveen first and second 
mortgagees of the same property to share equally money realined from their 
mortgages— Suit by one of them to recover moneij realiied by the other—  
Agreement also a^eciing the mortgaged fropefty.

The appsllanta were ilip Hrsfc nioi'(^gageos of oerta.in immoveable property, 
and the respoiideiits lield a second moi'fcgage of the same propei-ty ; and thej 
came to an agreement “ that both parties should as regards rights, stand in the 
same position without ciaiming; prior or subsequent rights, and divide and 
appropriate In equal halves, as per terms mentioned herein, whatever amoanC 
may be realized on the date of realization. ” The agreement was found to be 
mad© for valuable consideration. The appoHanta having realized part of the 
estate, the respondents Biied them in orderlo obtain their share of the proceeds 
to which they claimed to he entitled by Yi’rtne of the agreement. An objeotion 
was raised by the appellants that the agreement required registration, and 
not being registered could not be nsed as evidence.

Held, on the conatrnct.ion of the agreement, that if the whole effect of the 
agreement was to provide merely that the realized money waato bo divided in 
equal shares, there was nothing to require it to foe registered and-if on theothpr 
hand there were two distinoii provisions, the one relating to rights of property, 
andfchef'iher mth regard to the division of the money realiznd, then as the pro­
ceedings in the suit rolated mere.I)' to the qaeafcion of the realized money, the 
agreement need not be registered for the purpose of being- given in evidence in 
this suit, althou;^h it wight require registration in a suit relating to tho regala* 
tion of the rights against tlie estate itself.

Appeal No. 98 of 1919 from a jadgjaent and decree (28bh Novem­
ber 1917) of the Higli Coart at Madras, wMch reversed a 

jndgmeut aad decree Aagusc 1916) of the Temporary
Subordinate Judge of Ramnad,

The Buit giving rise to this appeal was instituted by the 

respondents against the appelknta foi* Rs. 23,576, due under 

an agreememfc, dated 1 ‘ith March 1907, and they aaked for 
a personal decree. The appellants and respondenfcs were

* P fflsen tL ord  Buckmastee, LM-d Ddkepin, Sir John Edge, and My, 
Amebr Au .



mortgagees of the same property, tiie appellants having the Yysayan
prior mortgage^ and tlie respondents a second mortgage. The Chemi

respondents having already a<^vanced to the mortgagors S u b b a .

Es. 10,000 agreed to advance a further sum (to be secured on the Oeotl

same property) and to pay thereout Es. 30,000 in discharge of 

a mortgage of 27th August 1901. On 14th March 1907 this 
was done, the sum due to the appellants being thereby reduced 

to Es. 57,000 (of which Es. 1,100 was only secured by a 

promissory note) and that due to the respondeats increased to 

a like sum. These transactions were recited in the agreement 

then executed by the appellants and respondentsj and claases (3) 
and (4) provided as follows •

‘‘ (3) In respect of the (total) sum of Es. 1,15,000 and Sttbeequent 
interest due to both parties under documents as per particulars 
aforesaid from the tw o persons, Udayanasami Tevaa Avargal and 
Sundara Kachiar Avargal (mortgagors) mentioned therein, both 
parties should, as regards rights stand in the same position -without 
claiming prior or subsequent rights, and divide and approprinte in. 
equal halves as per terms mentioned herein, whatever amount may 
be realized, on the date of realization, If the amount realized on 
the same date happens to be paid on subsequent dates, it should be 
received after calculating interest thereon at the current (account) 
rate obtaining among the people of our oommunity in Madras.

“ (4) In respect of the enjoyment on lease of Thiruvattiyur 
village at a rent of Rs. 2>000 per fasli which alone (out of the 
villages) gob on lease in the name of Vyravan Ohetti, of the other 
part from Sundara Nachiar Avargal was taken possession of, both 
parties are to credit in each fasli towards the debt, in equal halves, 
the rent amount from the current fasli 1316 at the rate of Rs, 625 
which is deemed at present to belong to the one-fourth share of 
Sundara ■N’achiar Avargal out of the said amount.”

The suit was brought on 29th November 1915, The 

written statement of defence admitted the execution of the 

agreement but pleaded that it was unenforceable as not being, 

proparly stamped and registered, and that the claim was 

excessive. A  question as to the consideration, for the agree­

ment Was raised by the appellants before the Subordinate J adge, 
but was overruled, as was an objection as to the stamp, bufc 

the want o£ consideration wns not raised on the appeal to the 

High Court.
49- a
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Tie Subordinate Judge was of opinion tlat the agreement 

required registration under section 17 of the Registration Act 

and. that it was accordingly invalid. He dismissed the suit but 

without costs.

From that decree an appeal was preferred by the respondents 

to the High Court and was heard by Sir J o h n  W a l l is  ̂ O.J., 

and S a d a s i v a  A y y a b , J . ,  who differed in opinion on the question 

of registration. The Chief Justice held that the agreement did 

not recpire registration. After citing clause (8) of the agree­

ment he said.—
“ This last stipulation makes it clear, I think, that the agree­

ment was only intended to operate on sums realized by either party 
as they were realized, and not to affect the right of realization. The 
document goes on to provide that the amounts realized under certain 
leases should be divided in the same manner, and it is in respect of 
this realization that the suit is brought. The document does not, in 
my opinion, give either of the parties a righi to sue on the mort­
gages or leases executed in favour of the other, or to set up this 
agreement as alSeoting their respective pziorities in a suit by either 
of them on their respective mortgages, which would of course affect 
immoveable properties. It was, I think, intended merely as an 
agreement that whatever was realized should be equally divided. 
In this view I do not think it was a document requiring registration 
under section 17.”

S a d a s iv a  A y y a e , J., was of opinion that even if the docu­

ment came in some respects, as he was of opinion it did_, within 

section 17 of the Registration Act^ it was admissible in evidence 

for the purpose of the present suit. There was nothing, he said 

to prevent the plaintiffs from using it in evidence of the 

personal covenant to divide the realizations equally when and 

as realized.

The appeal was accordingly allowedj and the suit was 

remanded to the Subordinate Judge to try the questions relating 
to the amount due under the agreement, and to the interest 

chargeable. Against the order of remand the present appeal 

was brought to His Majesty in Council.

O n  t h is  A p p e a l

BeGniyther, K. G, and B, Duhe for the appellants.
Sir Erie BichardSf K, G. arid Kenworthy Brown for the res­

pondents,



The J U D G M E N T  of their Lordships was delivered b y  V y e a v a n

Lord Buckmastek.— Their Lordships think it luinecessary 

to trouhle Counsel for the respondents in this case. S o b k a -
^ MAN IAN

The appellants are the first mortgagees of certain property. Oh etti. 

The respondents hold a second-mortgage upon the same estates. Lord

It is unnecessary to determine the circumstances under which 

those mortgages arosoj or the liisfcory of the title of the mort­

gagor. It is sufficient to say that on 14ith March 1907, an 

agreement was entered into between the first mortgagees and 

the second mortgagees which has given rise to the present 

dispute. The effect of that agreement was to put tlie first and 

the second incumbrances on a relative position of equality with 

regard to the security. The appellants having realized part of 

the estatê  the respondents instituted the proceedings out of 

which this appeal has arisen for the purpose of obtaining their 

share of the proceeds to which they claimed to be entitled by 

virtue of the agreement. The answer that was raised was, first, 

that the agreement required registration, and not having been 

registered could not be given in evideuce; and, secondly, that 

in any circumstances no consideration had even been given by 

which the agreement could be supported. With regard to the 

question of consideration it is sufficient to say that the learned 

Judge before whom the case was first heard found that there 
was consideration from the fact that contemporaneously with 

the execution of this agreement there had been an arrangement 

made by which the defendants had profited by loans that the 

plaintiffs had made to the extent of Rs. 42,000, and the question 

was not further raised in the High Court. The point therefore 

is not open to the appellants ; but if it were, their Lordships 

think there was abundant evidence to support the conclusion of 

the Subordinate Judge.

The real question̂  thereforê  which now arises is whether 

or no the agreement of 14th March 1907, required to be 

registered for the purpose of enabling it to be given in evidence 

upon these proceedings. That depends entirely npon the 

consideration of clause (3) of the agreement. Clause (8) of the 
agreement, after referring to the total amount of rupees that is 

owing to both the mortgagees and stating that interest is due to 

the first and .second mortgagees under the docaineuts, provides
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Vtbavan that their rights shall be arranged in the following way^ that 
Chetti parties should, as regards rights, stand in the same

SuBBA- position withont claiming prior or subsequent rightŝ  and divide

Oh ktti. and appropriate in equal halves, as per terms mentioned herein,

whatever amount may be realized, on the date of realization.” 
BvcKMASTKa. I'i;j0 clause is open to two interpretations. It may be that the 

provision that the rights, both prior and subsequent, should 

stand on the footing of equality, is explained and limited by the 

following words, which state that the amounts of realization 

shall be divided and appropriated in equal halves, or it may 

mean that two separate and distinct results are efar'ected by the 

danse: first, that the rights should stand on a footing of 

equality; and, secondlŷ  that the proceeds should be equally 

divided. Whichever interpretation is taken there is no objection 

to the lack of registration in such proceedings as those out of 

which this appeal has arisen, for, if the whole effect of the 

agreement is to provide merely that the realized money is to be 

divided in equal shares, then there is nothing in this agreement 
which requires to be registered, and if, on the other hand, there 

are two distinct provisions, the one relating to rights of property 

and tlie other with i’’egard to the division of the realization 

moneys then, as these proceedings relate merely to the question 

of the realized money, it. need not be registered for tlie purpose 

of being given in evidence in this suit, although it may be that 

it would require to be registered for the purpose of being given 

in. evidence in a suit relating to the reg*alation of the rights 

against the estate itself.

For these reasons their Lordships think that the judgment 

of the High Court was quite right, and they will humbly advise 

His Majesty that this appeal should be dismissed with costs.

Appeal dismissed. 

Solicitor for the appellants \— Eenry 8, L. PoJak 
Solicitor for the respondents t-^Bouglas Grant

J.V.W.

■ 664 THE IH D IiH  L 4 W  SE F O ST S [YOL. XLTIl


