
APPELLATE CIVIL.
Before Mr. Justice Oldfield mid Mr. Justice Sesliagiri Ayyar,

THS MADRAS AND SOUTHBRK ^[AHRATTA EAILWAT 1919.
OOMPANT, L IM IT E D , M A D E A S December,

( D b m w i >i n t ) j P e t i t i o h e R;

fOL. X tlll] %AmAB SEEIES 6 i?

MATTAI SuBSA EAO (PMmTii'F), E-ESPONDENr.*
Railways Ant, Indian {iX of ISGO), sec. 72— Basic -not?— Oonsignment of goods-— 

Leas, deterioration, or damage, meaning of— Liability of Railway Coynpany—  

hisuters—Bailees—Goin^etency of Company to contract for less Uahilittj than 

as baiUsB.

A  consignor sent a bale of g tiu n j bn/'? through th e defendan t E a ilw a y  

C om pan y. The risk no te  provided t '-a t  the Gtsnapany should not be respoEsible  

for a.ny loss, clcafcractioa or deterioration oi or dam age to  the consignm enb from  

a a y  cause w hatever, except for the loss o f a com plete consigum ent or o f  one 

or more com plete packages fcrm xug part o f a consigam ent, due either' to the  

■wilful neglect of a ii.ai'w ay adm inistration or to th e ft  by or t o  the wilful 
neglect o f ita servants, eto. Th e bale w as dam aged by the dropping o£ a 

package of acid by the negh'geufc act o f the C o iiijan y ’s serfanfc. On  a claim  

against the Com pany fo r  d-amageSj th e  latter pleaded th a t th ey  were not liable  

on the ground, iuter alia, th at there was u o 'l o s a ’ o f  the article consigned  

within the m eaning of the risk note.

ffeidj th at the plaiatiff could xecover, o a l j  if  the bale of gunnies w as lost., 

thafc is, entirely deprived of value.

The distincfciou betw een ‘ loss ’ and ‘ destructioHj deterioration, and d a m a g e ’ 

poinied out.

I t  cannot be said th at there ie no loss if  the outer cover w hich em'oloaes a  

parcel is delivered, w hatever m ay happen to  the coatentfe.

East Indian B’lilwatj Chi?tp3 n’j v. Nilahmki E)>j, (l9Li: I.L.E., 41 Oa lo., 576j 
2.B, O.J. Railway Qompany v. Ambalal Sewaklal, Ind. lly, Oa;s,, 48 and
0 .3 ,  309  of 1914 , M adras H igh  Oourt (unrepoxted), dissented from .

Per S e sh a g ir i A y y a u , J .-~ T h e  term  ‘ l o s s ’ w ould iaolude oases w here the  

article consigned is lost to the eousiguor as suoli artiola or has loBts its Idenbibf 
. 3,s such.

S' 'Bhmclell, [1 8 9 6 ] 1 Q .B ., 123 a n d ffe a ™  Y. The London avh South 
Western Bailivay Oom;pa'iiij, (L855) 10 Exch.) 793, referred to.

U nder the Indian Law , a Kitilvi’ a j  Com pany haa not the liabilities o f an  

insurtir, but only those of a bailee, and, under aeetion 72 of the In d iau  K ailw ay s  

A c t, can enter into an agreem ent lim iting its respoasibilityj provided it  is, in  a  

fo rm  approved b y  the O oreru or-G en eral ill Oounoil.

Sheilch Mahamad B.avther V, The British India, 8tea7tt Navigation, Co^ (X909)
1 .L .il ., 32 M ad,, 95 (I f.B .) , com iaented oa.

® Civil Eevisiori Petition No. 742 of 1917,



Mat)RAS Persons wh® undertake 4o do oertFiin fclings and who employ aerranis to do
SouthsRN those things musfc be held respon ibie for the careleasm’ss or uogh’genoe of those

A H K ATTA
HAri-WAy servanfca In the course of their eiaployment.
CoMPAiair Joseph Ba^d v. Craig, [1919] 2 Oh. 1, referred to.

S d b b a E ao„ P k t it e o n  u n d e r  section 2 5  o f  the Proviiidal Small C a t is e  C o u r t s  

Aeb to revise the judgment and. decree ia S.C.S. No, 751 of 1916̂  
on the file o! the Adiitioaal District iiansif, Rajahnimiirj,

The mafcerial facts appear from the judgment of OldfielDj, J, 
The risk note was as follows

Msik Note, Form B, dated 5th June 1916.
M A D R A S  AND SOUTHERN’ MAH R ATT A RAILW AT

COMPANY, LIMITED.

Rjsk Note, Porm B,

(Approved b j the Governor-Genoral ia Council tmder section 
72 ( i )  (b) of tlie Indian Railway Act, IX  of 1S90.)

( i’o be used « hen the sender elects to despatch at a “  Special 
reduced ” or “  Owner’s risk ’ ’ rate articles or animu^s for which an 
alterDativa “ Ordinary ” or Risk acceptance rate ia qaoted in the 
tariff.)

Cocanada station, hth June 1916.
Whereas the consigrsment of 6 bales of gunnies tendered by me 

as per forwarding Order No. 576 of this date, for despatch by tlie 
Midras and Southern Mahrafcta Railway Company, Limited, or their 
transport agents or carriers to Rajahtnuudry station and for which 
I  have received rail way receipt No. 576 of same date, is charged 
at a special redaced rate instead of at the ordinary tariff rate
chargeable for such consignment. -L , the undersigned, do, in con-

sideratioa of such lower cbarge, agree and undertake to hold 
the said Railway Company and all other railway administrations 
■working in connexon therewith, and also all other transport agents 
or carriers enplojed by them respectively, over whose railivays or 
by or through whose transport agency or agencies the said goods 
or animals may be carried ia transit from Cocanada station *to 
Rajahraundry station harmless and free from all reaponsibiliLy for 
any loss, destruction, or deterioration of, or damage to, the said 
cou sign meat, from any cause whatever except for the loss of a 
complete consignment or one or more complete packages forming part 
of a oonsignmeat due either to the wilful neglect oE a railway 
administration, or to theft by or to the wilful neglect of its servaata, 
transport agents or oarriers employed by them bsjfore, daring and
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after fransifc over tie said railway or otlier railway lines in MjiDnAs and 
connexion herewith or by any other transport agency or agencies JXl r» HKATT&
employed by them reepeetively for the carriage of the whole or any Umlw' y 
part of the said consignment: provided the term ‘ wilful neglect ’ be
Bofe held ro inolade fire, robbery from a ranning traia, or any other Si'asA Rao. 
unforeseen event or accident.

(Signature of sender in Tel sign).

Chamier for the petitioner.—The Railway Company is act 
liable except for loss of the entire consignment. When the 
OQtei” covering, sucli as the gunny that covered the articles 
packed^ is delivered^ there has been no loss within the meaning 
of the risk nofce» Ifc has been so decided in ^ CJJiy,
T. Amhalal 8ewaklal{\)f which view was followed ia East Indian 
Baihoay Compann v. Nilakanta i?oy(2) and in a case iu the 
Oi’iginal Side of the Madras High Court decided b j  Kumaba^ 
sWAMi Sastkiyar, J .(8).

Secondljj there is no wilful negligence on the part of the 
Company’s servatits: see Heaven y. Pender(4). Ih e  onus of 
showing negligence is on the plaintiff. The decisions in East 
Indian Railway Company v. Nilakanta Boij{2) and Hirji Ehetsey 
& Co. Y . B. B. & G [, Railway Co.(5) are distioguishahle, as the y 
are cases of liability as bailees under the Indian Contract Acfcj 
sections J51, 152, etc.; here, there is the risk note limiting the 
liability. See Lewis v. The Great Western Railway Co.('>) and
A.pfar Co. v. BhmdeU(7).

Raindoss for the respondent.—-The word ® Loss ’ in the 
exception to the risk note inclades desfcnietion, deterioration 
and damage; general words following specific words ought to 
he restricted to the specific words. See Maxwell’s Interpret­
ation of Statutes (5th Edition), pages 537 and 538. ‘ Loss' is
deSned in the Century Dictionary as the generic word, of wliich 
destruction, deterioration, damage, and waste are species. See 
Wliarton^s Law Lesion, 4 Halsbury, 27,

* Loss * does not mean disappearance of the article. See as to 
losses under the Insurance law. Loss may be either partial or

(1) Ind. Ry. Oas,, 48, (2) (1914) I.L.E.. 41 Oa!c., 576.
(5) r, S. 'So. 309 of 191 (4) (1883) 11 Q.B.D., EOS.
(6) (1915) I.L.E., 39 Boro., 191. (6) (1877) 8 Q.B.D., l95.

(7) [1896] 1 Q.B., 123.
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Madras total. If goods ai’0 not mercliant'ablê  it is loss. See Arnold on
Sôl'HER̂' 3̂arine Insurance, p.age 1266.
Aî nRvri’A Bvea if the Railway Company are mere bailees atid no
i l i l l . W A Y

Oompakv insurers, they oannot contrtict themselves out of their liabilities

SuBBA (iAo. even as bailees uuder the Indian Contract Act. Section 162 of
tte Indian Contract Act, i.e.j the minimum liability ; a Railway 

Company cannot in law contract for a less liability, though it 

may contra,ct for a higher liability than that imposed by section 

152 of the Act. See Kariadan Kumber v. The JBrituh India 
Steam Navigation Co., Ltd.{l). If the Company contract for a 

lesser liability, it will be ultra vires and void.

Ghamier in reply.— The question of reasonableness of the 

rules made under the Indian Railways Act, sections 54 and 72, 

does not arise, as the rules after they are made are approved 
by the Governor-General in Council under the Act. The view of 

S a k k a r a st  N a y a r , J., in Sheih Alahamai Bavuiher v. The British 
hdia Steam Navigation Co., Ltd.[2] is not accepted by tlie 
learned Chief Justice and W a llis , J. (as lie then was). '  Loss’ 
means total disappearance in tHs risk note.

Ojddpieid, J. Oldfield, J.— The decision of the second Addifcional Bisfericfc

Munsif, Rajahmundry, comes before ns under section 25, Pro­

vincial Small Causes Courts Act, IX of 1887. He has held 

the defendant Railway Company liable on a risk note in respect

of one out of a consignment of bales of gunny bags, of which

plaintiS was consignee. The risk note, Exhibit B, is in form B 
and is a contract by the consignor in consideration of the lower 

charge he has paid to hold tlia company
‘“'Pla.rmiesB and free from all responsibility for atay loss, 

destruction, or deterioration of, or damage to the consignment from 
any cause whatever except for the loss of a complete consignment or 
of one or more coraplefce packages forming part of a consignmSat due 
either to the wilfai nnglcict of a Railway administration, or to theft 
by or to the wilful neglect of its servants, transport agents or 
carriers employed by them before, during and after transit over the 
said BHilway or otker Railway lines working in connexion there- 
with or by any other transport agency or agencies employed by 
them respectively for the carriage of the whole or any part of the 
said consignment; provided the term ‘ milful neglect ’ he not held to
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include fire, rohhsry from a mnmng train or aw.j ofker uhforeseen event Uadr&s

o r a m d m t "   ̂ B o m L m
Two questions "have been argued. Firstly, was'fee , ipjiirj, M ahkatxa

wbicli oue bale aimittedly sustained, due to the wilful aegleot Compakt

of the company’s sei’vatits ? Secoudly, did that iajurj ainoun!} to

loss wifcliin the meanioff of the exceptiou, which provides for —
^  ^  O l d f ie l d , J .

the company s ivdbility r
The first of these questions can be answered shortly in the 

affirmative. The lower Court held that there had been wilful 

neglect by the company^s servants in  (1 ) unloading inward 

goods on the outward platform, (2) placing' a lealiing acid 

package on the bale of gnnnies. W e  cannot follow the first 

portion of this finding and confine ourselves to the second.

Something has been said regarding the burden of proof. But 

it is unnecessary to discuss its incidence, because the company 

admitted in its written statement that the pachaî e of acid waa 

dropped by its coolie and fell on the bale and deft̂ ndants’ first 

witness deposed to that effect. The acid accordiner to the 

evidence had leaked on the shoulder of the coolie, having burnt 

through his coat and lie put it down on the bale, disregarding 

the certainty that it would leak on it also and injure it. W e  
have no doubt that in doing so he was wilfully negligent.

The more difficult question remains whether the injury to 

the bale is loss, for which the company is liable under the 

exception in the risk note ; and the difficulty arises from the 

fact that, whilst the exception provides only for the case of loss, 
the general portion of the note exempts from liability in respect 

of air claims, not only for losŝ  but also for destruction, deterior­
ation or damage. It is therefere ■'’or plaintiff to establish, that 

the bale is lost; and the lower Court has found that it is so.

The contention for the company is that this finding is wrong 
and that, the bale being merely damaged, its liab*ility is not 

established.

This fiading in favour of losi appears to rest on the result 

of an iaspection, to which the lower Court refers as showing 

that the bale was completely useless, and also on its statement 

that the acid penetrated the bale completely and affected all the 

gunnies. This apparently is also based on the statement of 

plaiutiff’s first witness in examination in chief that the bale was 

Ijurnt in the middle, that the acid aiiected it right throaghj

vox-* XLIIIj MADRAS'S.gRIE!-i 621



MAPPiis thfifc nnfi one bag- was whole and all tbe bags seewed to have
damfiged. Bub there is then the fact; that as the same

B a ilw a y  ■fitness said in cross-esamination.
C o m PAST

Subba'iao “ I saw the bornt bale w Court. It tvas not yet opened. I
— cannot say -whether whole bags were found in it,”

OtDFIELDs Jo
It has not been sug'gested before ns that the bale was opened 

later for the Court’s inspection and we cannofc understand how 
the lower Court could siiiisfy itself as its judgment implies or 
liow it could neglect the 'witnesses later statement. Its finding 
on the quesfcion of fast must be rejected on the ground that it 
was reached without raference to material evidence; nnd we 
roust therefore remand the caao. In doing fo it is advisabls 
that we should deal with the legal question which arises and 
indicate the principle^ on which the inquiry on remand should 
proceed.

To rstnrn to the terms of the risk note, it wouH appear at 
first sight as though a distinction is drawn between loss and 
dostrnction, deterioration and damage and the exoeptioa is nofc 
intended to apply to cases, in which only the three last men­
tioned can be established, Bat, whatever the implication from 

the separation of these terms, it is clear that the distinction 

proposed cannot be supported by their use in ordinary parlance. 
For, whilfct less cannofc include deterioration and will always 
include destruction, it will in some cases include damage, when 
the extent and nature thereof are sufficient. Shortly we have 

to decide the point, if any, at which damage becomes loss.

One ground of decision has been suggested, which can be 

dismissed shortly that there is no loss, whatever happens to 

the contents, if the character of the package as, such is 

unaffected by damage sustained by its outward envelope alone. 

This is Based on B. B. C, I. By- v. Amhnlal Seuahlal( 1) 
follow ed in Sad Indian Batlway Company v. NilaJmnia Roij(2)j 
8ni in this Court in O.S. No. 309 of 1914 by Eumaka&wami 
Sastei, J., though only on the ground that, sitting alone, he was 
not prepared fco dis?ent from the decisions of two Benches in the 
cases referred to. Those decisions do nob commend themselves 

to us. For they are based on no earlier authority and, with all
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due respeotj U is niiTeasoiia'ble to suppose tbat tlie parties, enteiiBg jkb
into STioh cont.rads as EsLibit B, Lave regard to the woxtMess MAHRAtm
outfr coverings, not its contents : the bag for instance, not the

“  '  °  '  C o m p a n y
grain within it j or in the present case the rough gnnny covering «.
and iron iioops  ̂ not tho bags inside, of which the bale really 
consisted. Omfield, f*

Another principle suggested is that damage can be identified 
with loss, only if the goods concerned have been deprived o£ the 
merchantable character  ̂ in which they were accepted for trans­
mission ; andj if the oootract before us were one of insurancDj 
this wonld be sound. Jsfar and Co. v. Blim4ell{l) and (hlogan 
V. L o n d o n  A s s u r a n c e  Company( 2 ) ,  Bat there is no question here 

of insurance in connexion with railway contracts, since railways 
in India are not common carriers. The Irrawady IlaiiVa 
Comjiany v. B u g i t a n d a s ( ^ )  ; and the suggestion mush therefore 
be defended on its merits. The objection to it, which mast in 
my opiaion prevail, is that even in the absence of a special 
contract a railway is, under Faction 72 (1), Railways Act (IX  of 
1S90), liable only as a bailee nnder sections 151, 152 and 161,
Indian Contract Act. It follows that a railway will ordinarily 
be liable in damages only according to the actual condition < f  
the goods I for tlieir full value, if they are rendered totally 
ralaeless; for such porfions of it, if they have merely sustained 
detefioration, as would afford reasonable compensatioDj without 
reference to their loss or retention of their merchantable charac­
ter. It is nexfc material that ! q the present oase the contract; 
embodied in the risk note, Exhibit B, was made in consideration 
of* the railway’s acceptance of a reduced charge j and it therefore 
cannot be regarded as intetided to increase its responsibilifcy.

It'is then impossible to accept respondent's contention, which by 
treating ‘ loss * in the exception in Exhibit B as equivalent to the
* loss, destruction^ deterioration or damage^ in the general 
portion and to the ‘ loss, destruction or deterioration ̂ in scction 
72 (1) of the Railways Act would leave the railway under the 

liability it would have been under, if Exhibit B  had never been 

given. This entails acceptance of the only alternative constrac- 
iion of Exhibit B, that proposed by the railway and already

0 )  [1896] IQ .B .,123 . «. (2) fl816) 5 M. & S., 446.
{8) (1891) I.L .E., 18 Calc,, 620.
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Madras and referred to as consistent witli ordinary parlance. It is said tliat 
Southkrn an unreasona,ble contract results from IL  But the form lias, as 

RMTAVAr tlie Act requires, been approved by Governinent, and it lias not 
Company sbown Ilow tlie acceptance of a smaller responsibility in con*

S u b b a E a o . gideration of a lower cbarge than that wliicli is iionno.lly payable 

OtDviE) n, J. and which respondent's consignor could have paid, il-! he desired 

a full idemnifcŷ  is oppressive. For these reasons I hold that 

respondent can recover only if hia bale of giinny bags is entirely 

deprived of value.

The lower Court must therefore submit a fi.n.ding on the 

issue:— •

Was respondent’s bale of gunny bags when delivered to 

him of no value ?

The bale iSj it is alleged, with the respondent. The lower 

Court will give him an opportunity to produce it in Court and, 

if it is so produced, will inspect it and the bags composing it, 

noting their condition in its finding. In any casê  freah evidence 

may be adduced by both partieB regarding itg condition and that 

of its contents. I’indings due in two mouths. Seven days for 

objections.

yi'snAoiM Seshagiri A yyak, J.“— The question raised in this case is 
,-iyAa,.. considerable importance ;■ therefore I have taken the

liberty of writing a separate judgment although I do not differ 

from the conclusions arrived at by my learned brother. The 

facts are fully set out in the judgment just now delivered. I will 

first say a few words upon some subsidiary points raised by 

Mr. Ramdoss before dealing with the main question. It was 

contended by the learned Vakil for the respondent that a 

Railway Company is not competent to limifc its liability to less 

than the minimum care which the Indian Contract Act imposes 

on "bailees. It is now well settled that under the Indian Law^ a 

Bailway Company has not the liabilities of an insurer but only 

those'of a bailee. See India Gmeral 8ieam Navigation Gom'pany 
T. Bhagwan Gliandra Pal{l). The observations of Sawkabaf 

Natae, J.j in Sheih Mahamad Ramdher-v. The British India Steam 
l^migaiion Qo., Ltd.{2) were relied on for the proposition that a 
common carrier cannot exempt himself from liability.for
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SOSBA R a O.

negligence if such an exemption would "be inconsistent with the Madras and 

provisions of the Indian Contract Act. The first observation with mahra t̂̂ a 

reference to this dictum is that the learned Judffe was dealing; S a i i . w a y
. , C on  PANT

With the case of a carrier by sea. The principles applying to 

carriers by land are not the same which govern the liability of a 

carrier by sea. In the next place two other learned Judges 

differed from him on this very question. In a later case Kariadcm 
Kumber v. The British India Steam Navigation Co.y Lfd.{i), Justice 
SadasiFA Atyae and Justice T iabji did not act upon this dictum of 

Sankaean Nayak, j. I must therefore hold that the contract is 

enforceable. Eeliance was placed on certain English decisions 

which hold that an exemption from contract by a carrier from 

liability must be reasonable and just. There is great difference 

between the English law and the Indian law on this subject. If 

I understand the position aright, a Railway Company in England 

would be authorized by Parliament to make its own rules and 
regulations. It would be created by an Act of Parliament and 

would have full power to regulate its internal management,

Under these circumstances Courts may be at liberty to decide 

whether the regulations framed by the Company are just and 

reasonable and whether they are intra vires the Aet of Parliament.
In this country, the position is very different. Under section 72 of 

Act IX of 1890, a Railway Company may enter into an agreement 

to limit its responsibihty provided it is in a form approved by the 

Grovernor-General in Council. It is not denied that the rule with 

which we are concerned has been sanctioned by the Governor- 
General in Council. Therefore prima facie the rule must be 
regarded as being within the powers of the Railway Company.

It is on the respondent to show that the rule in question which 

the legislative authority has sanctioned is inconsistent with any 

portion of the Railway Act, and the learned vakil for the 

respondent has not satisfied me on this point. I must therefore 

hold that the rule is intra vires. Reference may also be made 

to Toonya Ram v. Hast Indian Railway Company[2), Tippanm 
V. The Southern Maratha Railway Company {S) and East Indian 
Railway Company v. Bunyad
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Madras and Another pointi relied on on bebalf of tlio respondent is tliat 
SocTHBSN woi'd Mosa  ̂ in the exemptiou clause of tlie Eivsk Note
M ah satta   ̂^
Eajlh-a¥ (Porra B) inclades  ̂Destfucdoa, deterioratioa aad damage/ 

Tiie note is not a very carefully dratted onoj teid it may be 
SuBBA llAo. pQggjî iQ G overimienfc of India to Ecrufciiiize its langaage
gEBHAGiai on soma future occasion. Bat as it stands at preseat I am.
l̂"SY-A.S ̂

compelled to hold that the word ® loss ’ has a ineani,ug di ŝtinct 
fi'om tie  other tliree words meiitionod by me= All tlio four 
words are placed seriaiiiu ift the esarlier portion. But when it 
oomes to imposiiig liabilityj notwithstanding the contract to the 
contrary, the draitsmaii has used the word 4os8^, aloii© and. has 
left out the words ® destruction^ deterioration and damage/ I 
take it that this was done oa purpose  ̂ Reasonable ineauing can 
be attached to the note as it stands by iuiputiiigto the d.rafti;iaa!i 
the intention to hold the company liable only for the loss.of a 
complete consig'nment of one or more complete packages and by 
exempting the company from liability where there has been 
"destractionj, deterioration and. damage^ to such a complete 
consignment of one or more complete packages. I-am Eot 
ooncerned in seeing whetber this is good policy^ or whether the 
consigning public will not be injured by it. But constrning the 
■language of the note as it stands I  can give it only the meaning' 
which 1 have indicated and. not the meaning which tlio learned 
Ysiil for the respondent has suggested .̂

One or two minor points raised by Mr. Chamier ,may now 
be dealt with. The learned Counsel contended that there 
was no wilful negligence on the |3arfc of the E-ailway Oouipaoy 
and quoted Heaven, v. Fender {I) ̂ for this captention. The 
District Munsif has found on the facts that there, was wilful 
negligence; and. on the evidence _which has been fully com­
mented on before us it seems to me that the Hallway Company 
acted carelessly in the matter. The servant who was employed 
to carry an acid substance  ̂ miable to bear the injury which it 
inflicted on his shoulders  ̂ threw the acid,oye.r the gunny bags. 
His act was wilfnl in the sense that he must have known tha." tiie 
corrosiT© substance' would .cause iujuiy„to the .article over 
whicli it was thrown. In Lewis v« The Great Western Mailway 
Owpaw^(2) Lord Justice Bp.amwf.ll said ;

626 T H l lJfi«AK LAW ESPOBTS i'̂ OL. XLlii^
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“ wilful misconduct means misconduct to which the will is a Madras a n d  

party, something opposed to accident or negligence ; the misconduct, Southern
A14HRATTA

not the conduct must be -wilful.” Railway
Lower down the learned Lord Justice said : Company

“ I am much inclined to think that would be wilful misconduct Subba Sao.

VOL. X L III] MADRAS SERIES 627

because he acted under the supposition that it might be mischie- SKsHAGim 
vous, and with an indifference to his duty to ascertain whether it AYYiE, ,1, 
was mischievous or not I think that would be wilful misconduct,”

Applying this definition I am satisfied that there was wilful 

default on the parb of the servant,

Mr. Chamier next suggested that the act of the servant 

should not be charged against the Company. ' It is a well 

known rule of law that persons who undertake to do certain 

things and who employ servants to do those things must be held 

responsible for the acts of those servants done in the discharge 

of the dnty entrusted to them. It may be different no doubt, 

if the servant acted in violatioa of his duties. The very recent 

case of Joseph Band v. Crait;(l) establishes this proposition 
very clearly. Swinfen Eady, M.R., pointed out that if the 

act was done deliberately by the servant to benefit himself 

that shonld not be attributed to the master, But if it is a case of 

carelessness or negligence in the course of employment^ the 

master would be held liable. The latter is what actually 

happened in the present case. Therefore the Company is liable 

for the conduct of the servant.

Now comes the main question as to whether the package can be 

said to have been lost. The judgment of K u m a e a s w a m i  S a s t r i^

J., in Civil Suit No. 309 of 1914, was quoted before us and also 

Easi Indian Railway Company v, Nilakanta Boy{2). The learn­

ed Judge felt bound by the Calcutta decision and by a judgment 

of the Bombay High Court to hold that if the outer cover 
which encloses a parcel was delivered the article cannot be said 

to have been lost by the Railway Company, The Bombay and 

the Calcutta cases do not discuss the matter and it seems to me 

that they have put too narrow a construction upon the expres­

sion l̂oss’. I am inclined to the view that the term ‘loss’ 
should be construed, as including cases where the article 

consigned is lost to the consignor as such article. If the

(1) [1919] 1 Ch., 1. , (2) (1914) I.L.E., 41 Oalo., 576.
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Maduas a n d  goods entrusted to the Cfjre of th© Compatiy eease to have asy 
mThraTta to the gfoo.ls of the descripfcioo which they und<-r-
Raxiavay took to carry, it seems to ma fchafc fchs Company shoald be held 

p, * to have lost the goods. la Asfar and Co. v. Blundell{l) Lord
BoBBi Rao. gave this meaaiog of the term ‘ loss \ “  The nature of a
Skshagibi filing is not necessarily altered because the thing itsell has been 

damaged ; whê jt or rice may be damaged ; but may still remain 
the thing.i dealt with as wheat or rice in business. But if the 
nature of the thing is altered and it becomes for business pur­
poses something else, so that it is not dealt with by business 
peoplf* as the thing which it originally was, the qneatioa for 
determination is whether the thing insured, the original article 
of commerce, has become a total loss. IE it is so changed in its 
nutare by the perils of the sea as to become an unmerchant­
able thing, which no buyer woul 1 buy and no honest seller would 
sell, then there is a total loss.” Although the learned Master of 
the Rolls was dealing with the case of an article carrifd by sea, 
I do not see why the definition of the term ‘ loss * should 
not be utilizf d̂ in cases of other carriers. In Ĥ Mrn v. The 
London and South-Western Railway Company{2) Baron P a r k  

expressed himself to the same effect. In my opinion there­
fore if it is proved that the article has lost its identity as 
such it would amount to loss. On the question of the burden 
of proof the cnse in Hirji Kheisey and Co. v. B II and C. J., 
Railway Co (3) lays down that it is the Railway Comfiany that 
has to show that thpre was no loss. But I am not satisfied that 
in this case the District Munsif has considered the evidence 
very fully, on this question of loss. I agree that he should be 
asked to return a fresh finding on the question suggested by my 
learned colleague.

In compliance with the order contained in the above judg­
ments, the Principal District Munsif of Eajahmandry submitted 
a fin iing to the etfect that the bags could not be said to have 
been so much damaged to be of no value ar. all.

The Court delivered the following JUDGMENT :—
We accept the finding and allow the petition, dismissing 

the suit with costs throughout.
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