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APPELLATE CIVIL--FULL BENCH.

Before Sir John Walliz, Kt., Chief Justice, My, Justice Oldfield,
and Mr, Justice Seshagirs Ayyar.

V. M. ASSAN MOHAMED SAHIB (Derexdant),

PrtIrioneR,
v,
M. E, RAHIM SAHIB (Praiwtirr), RESPONDENT.®

Provincial Sm:ll Cause Courts Act (IX of 1887) see. 17 (1) proviso—Zz paris
degree, applicoiion to set aside —Whether proviso mandatory or directory—
Time within which depasit to be made or security given,

By the Full Bench (SusHAGIRI AYYAR, J., dissenting)—The provisions of
section 17 (1), Provincial Sinall Cause Courts Act, are mandatory.

By the Full Bench—But the deposit of the decretal amount may be made
or the security given, within the period prescribed by the law of limitation
for applications vnder the section, namely, thirty days from the date of the
ex parte decree, although it did not accompany the application itself,

Jeun Mucki v. Budhiram Muchi (1005) LL.R., 32 ("alc., 839, followed,
Perriox under aection 25 of Act IX of 1887 aund section 107 of
the Government of India Act, praying the High Conrt to revise
the order of P. C. Logo, Subordinate Judge of the Nilgiris,
Ootacamund, in Civil Miscellaneous Petition No. 477 of 1913,
in 8mall Cause Suit No, 949 of 1918,

The petitioner applied to set aside the ex parte decree passed
against him in Small Cause Suit No. 949 of 1915, ou the file of the
Subordinate Judge of the Nilgiris, on the ground that he was
not served with any sammons in the suit. At the time that the
petition was filed the decree amount was not paid, nor was any
security given, No objection was raised until the evidence and
arguments for the petisioner were closed. And though the
petitioner requested two hours’ time wittin which to deposit the
decree amount, the petition was dismissed on the ground that the
‘provisions of section 17, Provincial Small Cause Courts Act,
were not complied with.

* QUivil Revigion Petition No, 165 of 1919,
43-a

1926,
Jaruary
19, 20, and
February 23.
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Against this order the petitioner filed this Civil Revision
Petition to the High Court.

The petition came on for hearing in the first instance before
Sapasiva AYYAR and SpoNcER, JJ., who made the following

OxpEr or RererExce o o Foun Bexcm,

The questi+n that arises for our determination in this Civil
Revision Petition is one upon which there has been considerable
difference of opinion, so far as this Court is concerned. It is
whether the wording of section 17 of the Provincial Small
Cause Conrts Act makes it imperative that a party seeking to
set aside an ex parte decree of a Small Cause Court should
deposit the decree amount in Court, or give security, at the time
of presenting his application.

In Ramasame v. Kurisu(l), a case which went before a Full
Bench on another point, the Divisional Bench that heard the
Civil Revision Petition held that the provisions of this section
were merely directory and not mandatory. In Chaturvedula
Suryanarayane v. Chaturvedule Bemamma(2). Mitier, J., con-
gidered this ruling but decided the case hefore him on another
point, namely, that a deposit made after the hearing of the
petition wasin any case too late and rendered the application
liable to be dismissed as barred by limitation.

In Akula Achiah v. Lakshminarasimham(3), the authority of
Ramasami v. Kurisu(l) was followed with some hesitation, as
the learned Judges were unwilling to make a departure from
what had been held to be the law in this Presidency, by the
practice prevailing for over thirty years.

On the other hand, the Allahahad High Court has held in
Jagan Nath v.Chet Ram(4) and Chhotey Lal v. Lekhmi Chand
Magan Lal(5), that the words of this section are mandatory.

Wa agree with this view. In our opinion the meaning of the
section is clear. When it suys that the applicant shall either
‘ deposit the amount due . . . or give security ’ as the Court
may direct, it does not mean that this shall be done only ¢if the
Court so directs,” which is the interpretation that the peti-
tioner’s vakil wishes us to place on these words, The deposit

(1) (1890) L.L.R., 18 Mad., 178. (2 (1911) LL.R., 34 Mad,, 88,
(3) (1919) 87 M.L.J., 433 (4) (1908) LL.K., 28 All,, 470,
(5) (1916) T.LR., 38 AlL, 425,
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or the tender of secucity must also be made “at the time of  Assax

. s MORAMED

presenting the application.” Those words cannot be treated as “g, 3y

intended to be devoid of their natural meaning so as to leave it o
RaniM San1B.

open to the applicint to make the deposit, or tender the security,
ab that time or ab any other time.

We therefore refer to a Full Bench the question whether the
directions in section 17 of the Provinciul Small Cause Conrts
Act, a8 to the deposit of the decree amount or the giving of
security ab the time of presenting an application to set aside an
ex parte decree, are mandatory or not.

Or rturs Rererencs

T. M Rrishnaswams Ayyar for the petitioner.—'I'his section
was reproduced from section 21 of the prior Act XI of 1865.
The difference in language shows that while under the prior Act
the provision wns mandatory under the present Act it is direc-
4ory. The referenceis in general terms. Even if the provision
is held to be meaudatory, the obligation will arise only after
the direction of the Court. 'The Court has to direct which of
two things the party has to do --deposit the amount or give
secority, The applicant has to await the direction of the Court.
[C.J,—The Court bas no discretion : if the applicaut deposits the
money it mnst accept it; if he tenders security it must test it.]
Oa the facts, the question arises as to whether the Court has joris-
diction to allow the deposit to be made after the presentation of
the petition.

[OrpriLp, J.—~Do you concede that the Court must require
& deposit or seourity, at some time or other ¥

Yes.]
So far as practice is concerned it has been all one way.
See Ohaturvedulas Suryanarayana v. Chaturvedule Bamanma(l).

The decisions in Bombay, Allahabad and Calcutta are against
‘my contention, The decisions in Punjab and Oudh are in my
favour. The omission of the words of the former Act is n
relaxation of the rigour of the old section. I would &dd the
words ‘and if he does notdo so, he can deposit at any time
prior to disposal” Compare Order XLV, vule 7, Civil Procedure
Code. Under the prior Act the application was to be dismissed.

(1) (191 1) LII‘EQ 84 MEd‘, 83.
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Those worls were omititad in the present Act. There is a similar
onissivn of the words in section 21 of the prior Act X[ of 1863
and the preseat Small Cause Courts Aect. The change of
languaze 1s i my Ewvour. Unler section 92 of the Civil Proce-
dure Code it has beeun held in Madras, that subsequent consent
satisfiss the provision. See hamayyenger v. Krishnayyangar(l),
and Srinivasa Chariar v. Raghava Chaviar(2)., Gopal Dei v,
Kanno De(3) is agaiust that view. Bowbay has followed
Allababad, and there is no express decision of the Caleutta
High Court on this point. Decisions show that the Court has
power to extend time: Burjors and Bhawani Pershad v.
Bhajana 4), Mohesk Mahio v. Sheik Piru(d), Rangasayi v.
Mahaliks mamma(6).

C. Madhavun Nayar for respondent.—~The practice has stood
for a number of years and applying the doctrine of stare decisis
your Lordships will not interfere. The langnage in section 17
of the preseut Act is the same as is contained in the two para-
graphs of sectivu 21 of Act X1 of 1863.  Somabhai v. Wadilal(7)
shows what interpretation is to be given to the expression ‘af
the time ot preseutation’ Fate v. Pate(8)lays down the canon
of interpretation. See also Tricomdas Coocerjs Bhoja v. Gopie
nath Jin Thakur(9). Akuta Achiah v. Lakshminarasumham(LV;
is also in my favour..

OPINION.

Waurts, C.J.—The . corresponding provision in the earlier
Small Vause Uourts Act Xt of 1895 was enacted as a proviso
w seotion 21, whica, atier enacting that all decrees and orders of
the Court should be final and making provision for setting aside
ex parte decrees and alse for granting new trials in other cases,
expressly provided that no such new trial should be granted to a
dvfendant * unless he shall with his notice of application deposit
iu Court the amount,” ete. Uunder this section there was clearly
o Jurisdiclion to grant 8 new trial unless the proviso had been
cowmplicd with ia terms.  Under thay Act the procedure in these
Courts was governed by rules made by the High Court under

(1) (1587) LL.K., 10 Mad , 185, (2) (1900) L.U.R., 3 Mad , 28,

(8) (1-u4) 1L, 26 All,, L62. (4) (18s4) LL.E., 10 ¢ ale., 537 (P.C.),
(8) (1877) LB, 2 Calo,, 470 (F.3.). (8, (1891) 1.L.R., 14 Mad., 391.

(7) W907) 9 Bom. Liti,, BS3. (8) {is13) A.C,, L100,

(9) (1917) LL.K., 44 Calo., 760, (10) (1919) 87 M.L.J., 438,
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gection 46, but by section 5 of the Code of Civil Procedurs of
1877, the sections of the Code set outin the Sccond Schedule
were applied to Small Cause Courts, so far as applicable. Tha
sections so applisd included the sections dealing with applica-
tions to set aside ex parte decrees and applications for review,
and it was therefore only natural that the proviso now iu ques-
tion should appear in the present Act as a proviso to section 17,
which again expressly provided that Small Canse Counrts should
follow the proesdure prescribed in the chapters and sections of
the Code of Civil Procedure specified in the Second Scledule.
This re-arrangement necassitated sonie alteration in the langunage
of the proviso, but that alteration in my opivion affords no
ground for attributing to the legislature an inte:ntion to me lify
the clearly mandatory nature of the carlier enactment, more
especinlly as the mew proviso is expressed in terms which are
prima facie mandatory, and have been so construed by the other
High Courts. There are, no doubt, some Enzlish decisions in
which the Courts have found indications in the particular enact-
ments that provisions in form mandatory were only iutended to
be directory, but having regard to the history of the section
there is in my opinion no room for any such conclusion here,
In Ramasams v. Kurisu(l), ParkEr, J., no doubt stated that he
was disposed to hold that section 17 was merely directory and
not mandatory and went on to observe :—
“The Court did require the costs to bs deposited bafore the
review was heard, and this, [ think, is the intentiou of the seetion.
With all lespect this appears to me t¢ be importing into the
gection & new mandatory provision not to be found there. It
does not appear from the report in that case whether the tine
preservibed in the Limitation Aet for muking an applicat on
under section 17 had expired when the costs were deposited.
In Joeun Mucht v. Budhiramn Muchr(?),‘where the applieation
was made without making a deposit or giving security, it was
held by Brerr axp MooxsrsEg, JJ., that, if the requirements of
theﬁeebion were complied with within the period preseribed for
guch applications in the Limitation Act, it might be treated as
sufficient, as no objection could have beeu taken if a fresh
- application had been presented when security was depmted I

it

(1) (1:90) LLR., 13 Mad,, 178, (2) (1905) m..n,, 32 Calo., 339,
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think that this interpretation of the requirements of the section
may well be followed, having regard to the practice which has
prevailed in this Presidency, and would answer accordingly
that the provision in question is mandatory, but is suffictently
complied with by satisfying the requivements of the section
before the time pregeribed for such applications in the Limitation
Act has elapsed.

Orvpwrierp, J.—I entirely agree, and add only that the inter-
pretation we are adopting is consistent with the object of the
Provincial Small Cause Courts Act, the provision of a simple
procedure for the cheap and expeditionus disposal of petty
claims.

Susaaaint Avvaer, J.—After the very full discugsion which
this case has received, I am confirmed in the view I took in
Aknla  Achiah v. Lakshminarasimhani(1), that there iz no
necessity for bringing our decision into line with the dvcisions
of the other High Courts, except with Jeun Muchi v. Budhiram
Muchi(2).

. On the question whether the language of section 17 of the
Provincial Small Cause Courts Act is only directory, thera can
be.difference of opinion. The posibion is this., Before the en-
actment of Act IX of 1887, the procedure for the trial of Small
Cause Buits and the procedure for the trial of regular suits were
regulated by distinct legislative enactments, By the Madras
Civil Courts Act IIT of 1873, section 23, power was conferred
upon the I.ocal Government to invest District Mun:ifs and
Subordinate Judges with Small Cause Court jurisdiction 1
regard to suits of a particular description. My impression ig,
that until the enactment of this provision, there were separate
Small Cause Courte in defined centres, and the regular tribunals
of the presidency were not invested with Snull Cause powers.
Then came the Civil Procedure Crda of 1877. [t was intended
to regulate the procedare not only in the regular Courts but
also in the Small Cause Courts, The Civil Procedure Code of
1882 recognized this principle, and also provided for the repeal
of some of the provisions of the Small Cause Courts Act of 1865,
When the present Small Cause Courts Aot was re-enacted,

(1)-(1919) 87 M.LJ., 488, (2) (1905) I.L.R., 82 Uslo., 859,
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provisions were introdaced into it which while confirming the
right of a small cause suitor to have his case tried according to
the procedure prescribed in the Civil Procedure Code, imposed
limitations npon the rxercise of some of the powers. Section 17

is an instavce of this kind, In granting applications for setting.

aside ex parte decrees, the Small Cause Courts Act, section 17,
imposes a limitation upon the right of the suitor, Whereas,
under the ordinary law, what the Courts have to be satisfied is
that the party has not been daly served and that he had no
opportunity of defending the suit, under the Small Canse Counrts
Act, in addition to satisfying these vequirements, the defendant
is required to deposit the amount of the decree. Therefore sec-
tion 17 should be read not as conferring a new juri:diction
subject to certain conditions, but, as limiting the exercise of

jurisdiction by imposing conditions. 'T'his aspect of the history:

of legislation is essential for finding out whether section 17 is
directory or mandatory. Mr. Krishnaswami Ayyar referred to
geotion 48 of the Small Canse Coures Act of 1863, and drew our
attention to the fach th.t the languize in the present Small
Cause Courts Act is materially differsat. I think there is force
in this contention. The language of seetion 17 suggests ex facie
that the deposit of the decree amount should precede the appli-
cation for setting aside the ex parte decree; but thers are mno
words in the section that, if the deposit is not made, the appli-
cation should not be received. That seoms to be one of the
criteria for construing a statutory provision to be mandatory ;
I do not say that that is the sole criterion. This view gathers
strength from the decision of the Judicial Committee to which
Mr. Krishnaswami Ayyar drew our attention, namely, Burjore
and Bhawani Pershad v, Bhajana(l). Their Lordships accepted
the view taken in Iu the matler of the petition of Soorjmukhs
Kosr(2), that the absence of a provision for the dismissal of a
suit or application for failure to comply with a condition is
circumstance tending to show that the provision is permissive,
and not mandatory. lven wore significans is the decisjon of
the Judicial Committes under the Pensions Act: Mukammad:
Azmat Ali Khan v. Lalli Begum(3).

(1) (1884) L.LR., 10 Calo, 587 (P.C.).  (2) (1877) LL.R, 2 Calo, 278
(8) (1869) LLR,, 8 Unlo,; 622 (PO
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To that Ack, sections 4 and 6 rexd togesthsr make the institu-
tion of a sait in tho Civil Courts devendent upon the prodaction
of a cortificate from the Collest v ; and yet the Judicial Com-
mittee held chat the pro luction of a certificate during the course
of the trial would be snlfizisat, thereby iadicibing that the sec-
tions are only directory. ‘Tais view has been followed in Mairas
and the other High Courts. See Bepin v. 4bdul(l), Ganpat
Roao v. Anand Ruo(2) and Ganpat Ran v. Anant Rao(3).

A third class of easss was relevred to by me is my judgment
in Akula Achiah v. Lakshminarasimhan(4). In Ramayyangar
v. Krishnayyangar(3) and in Srinivasa Chariar v. Raghava
Chariar(6), it was held thab section 92 of the Civil Procedure
Code, which, on a plain reading of it, indicates shat the sanation
of the Collector or the Advocate-General is a condition precedent
to the institution of a suit, was satisfied by the productin of
the sanction during the course of the suik. 1 caunob say thab
the language of section L7 of the Smali Cinse Uourts Act is
more imperative than sections 4 and 6 of the Pensions Act, or
section 92 of the Cole of Civil Procedurs. Therefore, the prin-
ciple whioh underlies the decisions in these latter Acts are
equally applicable to the construction of section 17 of the Small
Cause Courts Act.

In Maxwell on “Interpretation of Statutes,” it is stated in
one place that the conditions relating to the giving of recoguiz-
ances or to-frials in suits should ordinarily be regarded as
mandatory, But a reference to Rendall v. Blair(7) will show
that this statement is subjeci to many exceptions. In that
case, the question was whetner, if the consent of the Charity
Cowmmissioners was not obtained prior to the institution of an
action, the action fuiled. Justice Kay in the first Court held
that it wags a fatal objection. The learned Judge says:

 Another objection is this: if [ allow the action to stand over
in order that leave may be obtained, the writ, which was issued
more than & year ago, must be treated as a writ issued nune pro funo
and amendment must be allowed to the effect that the action was
commenced after that leaveobtained, I think that would be wrong,

- (1)-(1916)- 24 C.L.J., 448. (8) (1906) L.LR., 28 AlL, 104.

(8) (1910) LLR., 32 Al 148 (P.0.).  (4) (1919) 87 M.L.J., 488
(5) (1887) LL.R., 10 Mad., 185 (6) (1900, [.L.R., 28 Mad., 28.

(7} (1890) 45 Ch. D., 189.
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It would, I think, bs entirely against the object and purpose of  Amax
this section to allow the action to stand over for leave to be obtain. MOHAMED

1Sams
ed,” .
~In Appeal, all the Lord Justices agreed that time should be Raxni Bamrs,
given for obtaining the consent. Lord Justice Bowen said : BrsHAGIRI

. .. AYYAR, J,
“ whether, supposing the consent of the Commissiomer was

pecesaary, it would be right to dismiss the action altogether.
» » . It does not seem to me that the proper course, if an action
appears to the learned Judge ab the hearing to be an aetion which
falls within section 17, would be to dismiss it altogether; on the
contrary, I think you ought to allow it to stand over to see if the
consent of the Commissioners can be obtained.”

Tben the learned Judge examines the language of the sta-
tute, which ig in these terms:

“ Before any suit, petition, or other proceeding for obtaining
any relief, eto., relating to any charity, shall be commenced, pre-
gented or taken, there shall be transmitted notice in writing to the
board . . . and the said board, if upon a consideration of the
circumstances they think fit, may, by an order or certificate direct
any suoit, petition or proceeding be next presented, ete.,, . . .
and save as hercin otherwise provided no suit, petition or other
proceeding shall be entertained or proceeded with by the Court
except npon and in conformity with the order or certificate of the
said board.”

On this language Lord Justice Bowen says :

“ This section is not framed in the way in which secéions are
framed when it is intended that some preliminary steps should 'be
taken betors the action is maintainable at all. On the contrary,
both from the way in which it is framed, from the omission of the
usual words, and also {from the presence of words which seem to me
to indicate that the absence of the consent of the Commissioners is
only a bar tu the Courts dealing with the action, and not a bar to
the original institation of the suit.”

This decision in my opinion, which was concurred in on this
point by Lord Justices Fry and Corrox, furnishes a clue for the
construction of the section we are dealing with, I am not
therefore prepared to say that the section is mandatory..

However that may be, in Jeun Huchi v, Budhiram Muchi(l),
it is. laid down that, even though the original application
may not be accompanied by a deposit, once the application

(1) (1905) L.I.K., 32 Oglo,, 830,
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is on record, a deposit subsequently received within the time
limited by law, would validate the application. This seems
to be a very salatary rule. The later deposit would atrract to
itself the earlier application, and the applicativn itself may he
regarded as having been made on the date of the deposit.
While this view would still make it permissible to the saitor to
come into Court with an application unaccompanied by a
deposit, it would also compel him to pay the money within the
time limited by law. As against this view, there is the answer
suggested by Mr. Krishnaswami Ayyar that, whenever a deposit
is made before the conclusion of the trial, it shonld date back to
the date of the original application. In support of this view,
there is the analogy of the practice in this and the other Courts
by which deficient Court fees paid subsequent to the date of
filing of the appeal and the filing of necessary papers which did
not accompany the memorandum of appeal have been regarded
as enabling the party to claim that the a lditional payment and
the later production of documents should date back to the pre-
sentation of the appeal. In such cases the office fixes a time
within which the deficiency or the omission should be set right.,
Lf this is done, the delay is vxcused in the Admission Court.

My answer to the question is that the provision of section 17
of the Small Cause Courts Act will be complied with, if the
deposit required by that scetion is made within the period of
limitation, although it did not accompany the application for
setting asidie the ex parte decree.

M.HH,




