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A P P E L L A T E  C I V I L - - F U L L  BENCH.!

Before Sir John Wallis, Et,, Chief Justice, Mr. Justice Oldfield̂  
and Mr, Justice Seshagiti Ayyar,

V. M. ASS AN MOHAMED SAHIB (D epen d an t), 1920,
P K'Tn'inN PR JaT'Tiaryr£TIlIO N EB , 19, 20, and

U.

M. E, RAHIM SAHIB ( P l a i n t i f f ) ,  R espon den t.*

Provincial SmM Cauae Courts, Act (IX of IBSl) sec, 17 (1) provi.^o— Ex parte 
oecree, application to set aside — Whether proviso mandatory or directory—
Time within which deposit to be made or security given.

B y the Full Bench (Shshaciri A yy ar, J-, dissenting)— The provisions of

section 17 (1), Provincial Smiill Cause Gottrfs Act, are maadatorj.
By the Full Bench —Bnt the deposit of the decretal amount may foe maiJe 

or the security given, within the [ieriod pvescribed by the law of limitation
for applicaMons oBoer Ihe section, namely, thirty days from the data of the
ex parte decree, although it did nofc accompany the appliontion itself.

Jenn Muchi v. Budhiram Muchi (1905) I.L.R., 32 ("alo., 339, followed.

Petition under aeetioti 25 of kat IX of 1887 and section 107 of 
tlie Government of India Act, praying the High Court to revise 

the order of P. C. Loio, Subordiuafce ejudg-e of the Kilgiris, 

Ootacamundj in Civil Miscellaneous Petitiou No. 477 of 19Id, 

in Small Cause Suit No. 949 of 1918.

The petitioner applied to spt aside tlie ex parte decree passed 

against him in Small Cause Sait No. 949 of 1918̂  on the file of the 

Subordinate Judge of the Nilgiria, on the ground that he whs 

not served with any sum mens in the suit. Afc the time that the 

petition was filed the decree amount was not paid, nor was any 
security given. No objection waa raised until the evidence and 

arguments for the petitioner were closed. And tlioujjh the 

petitioner requested two hours’ time wit! in which to deposit the 

decree amount, the petition was dismissed on the ground that the 

provisions of section 17, Provincial Small Cause Courts Act, 

were not complied with.

* Civil Eevieion Petition No. 165 of 1919c
43-a



AssAN Ag-ainsb this order fhe petitioner filed tliis Civil Eeviaion

" S r r  Petition to tho High Court.
V. The petition came oc for hearing in the first instance before

Eahim Sahib. A tyar and SPENCEif, JJ., who made the f(̂ llowing’

OttDETt Off ReFEEENCE TO A FdlL BeNCH.

The question that arises for our determination in this Civil 

Eevision Petition is one npon which there has been considerable 

difference of opinion, so far as this Court is concerned. It is 

whether the wording of section 17 of the Provincial Small 

Cause Courts Act makes it imperative that a party seeking to 

set aside an ex parte decree of a Small Cause Court should 

deposit the decree amount iu Courfc, or give security, at the time 

of presenting his application.

In Bamasami v. Kurisu(l), a case whioh went before a Full 
Bench, on another point, the Divisional Bench that heard the 

Civil Eevision Petition held that the provisions of this section 

were merely directory and not mandatory. In Ghaturvedula 
Surymarayana v. Uhaturvedula Ramamma{2), Miller, J., con-' 
aidered this ruling but decided the case before him on another 

point, namely, that a deposit made after the hearing of the 
petition was in any case too late and rendered the application 

liable to be dismissed as barred by limitation.
In Almla A chiah v. Lahshminarasimham(3), the authority of 

Bamasami v. K7m8u()) was followed with some hesitation, as 
the learned Judges were unwilling to make a departure from 
what had been held to be the law in this Presidency, by the 

practice prevailing for over thirty years.

On the other hand, the Allahabad High Court has held in 

Jagan Nath v. Chet Ram{4) and Chhotey Led v. Lakhmi Chand 
Magan Lal{5), that the words of this section are mandatory.

W e  agree with this view. In our opinion the meaning of the 

section is clear. When it says that the applicant shall either 

‘ deposit the amount due . . . or give security ’ as the Court

may direct, it does not mean that this shall be (ione only îf the 

Court so directs,’ which is the interpretation that the peti­

tioner’s vakil wishes us to place on these words. T^e deposit

(1) (1890) I.L.1J., 13 Mad., 178. (2) (19U ) I.L.R., 84 Mad., 88.
C8) (1919) 87 433 (4} (1906) 28 All., 470.

(o) (1916) T,L.E,, 38 A ll, m .
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OP the tender of security must also be made âfctLe time of Assak

presenting tlie application/ Those words cannot be treated as

intended to be devoid of their natural meamns' so as to leave it ̂
® . Rahim Baeib,

open to the applicant to make the deposit, or tender the secanty,

at tbat time or at anv other time. tf
W e  therelore refer to a Full Bench the question whether the 

directions in section 17 of the Provincial Small Cause Courts 
Act, as to the deposit of the decree amount or the giving of 
secm ifcy at the time of presenting an applioafcion to set aside an 
ex parte decreê  are mandatory or not.

On t h i s  Re PE f e n c e

T. M Rrishnaswami Ayyar for the petitioner.— -This section 

was reproduced from section 21 of the prior Act XI of 1865.

The difference in language shows that while under the prior Act 

the provision was mandatory under the present Act it is direc­

tory. The reference is in general terms. Even if the provisioa 

is held to be mandatory, the obligation will arise only after 
the direction of tlie Court. The Court has to direct which of 
two things the party has to do — deposit the amount or give 

security. Tho applicant has to await the direction of the Court.

[O.J — The Court iias no discretion ; it the applicant deposits the 

money it must accept ir ; if he tenders security it must test it.]

On the factSj the question arises as to whether the Court has juris­

diction to allow the deposit to be made after the presentation of 

the petition.

[Oldfield, J,*~Do you concede that the Court must require 
a deposit or seourifcŷ  at some time or other F

Yes.]
So far as practice is concerned it has been all one way.

See Chaturvedula Suryanarayana y. GJmturmdula Bamamma(t).
The decisions in Bombay, Allahabad and Calcutta are against 

my conten;tion. The decisions in Punjab and Oudh are in my 

favour. The omission of the words of the former Act is a 

relaxation of the rigour of the old section. I would add the 

words ' and if he does not do sOj he can deposit at any time 

prior to disposal.’ Compare Order XLV, rule 7, Civil Procedure 

Code. Uader the prior Act the application was to be dismissed.
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' issA  ̂ Thoige worls were omitted ia the present Act. There is a similar
onissiLf:! of tlio 'w-)rJs in sectioa 21 of fche prioi- Act XI of 1865

f. and the present, SmaU Cause Courts Aofc. The chati^e of
’ ling'iî iL̂ e IS ill tiiy f.ivour. Uii>ler seotion 92 of the Civil Froce-
dare Code ifc has beea lieiii in Mudras  ̂ that subsequent consent 
satisEes the provision. See Hamavyanyar v. Kri8hnayyangar{l)^ 
and ^nnivasa Chariar v„ Baghava Ghariari^l)  ̂ Gopal Dei v® 
Kari-m De>{' )̂ is against that view. Bombay has followed 
Allahabad, and there is no express dacision qI the Calcutta 
High Court) on this point. Decisions show that the Court has 
povver to extend time; Burjore and Bhaward Perskad v. 
£kajana^4), Moheah Mahto v. Sheik Firu{b)^ Rangasayi v, 
MakaLiks>'mamma{Q)o

C, Madkavun Nayar for respondent—“The practice has stood 
for a number of years and applying the doctrine of sfare decisis 
your Lordships will not intert'er©. The language in section. 17 
of the present Act is the same as is contained in the two para­
graphs of sectiau '̂ 1 ot Act X i of 185'). Somabkai v. Wadilal{7) 
shows what interpi'otatiou is to be given to the expression ‘ at 
the time' ot presoutation/ Fate v. Fate[8) lays down the canon 
of interpretation. See also Tricomdas Uoocerji Bhoja v. Gcpi-  ̂
nalh Jin Thukur{9j. Aku>la Achiak v. LahhmimranmJiam(10) 
is also in my favoar..

OPINION.
WiLLis CJ. W al-LIJj O.J.—The , corresponding provision in the earlier 

Small Uause Ooarfcs Act XI u£ 18o5 was enacted as a proviso 
lu .seuiiou 21̂  wbioijj atLer eiiauting that all deci’ees and orders of 
the Court should be final and making provision for setting aside 
ex parte decrees and also for graiitiug new trials in other cases  ̂
©spressly provided that no such new trial should be granted to a 
defeuiiaut ‘ unlesii he shall with his notice of application deposit 
in Court the amount/ etc. Under this section there was oloarly 
no juribdicLion to grant a new tdal unless the proviso had been 
complied. With ia terms. Under tliat Act the procedure in these
Cuurtis was governed by rules made by the High Court under

(Ij 11887) I.L.K., 10 Mad , 185. (2j (1000) i!3 Mad , 28.
^ - ^4) I.L .k ,, gtS AIL, Ittia. ^4) (iaa4) 10 t alo., 557 (P.O.).

(bj ild /7) Z Oalo., 47U (i'.B .). (6j W  Mad., 391.
^7) uyuj) 9 Boin.L,K.sa63. (8) [iy l5 j A.C., 1100.
(0) ayi7)I.L.H,.>.44 Calo.» m ,  (10) (I91t>) 87 433.
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section 46, bufc by section H of fclie Code of Civil Procedure of Ass as 
1877, tbe sections of the Code set out in the Second Scliedule 
were applied to Suuill Cause Courfcs. so far aTiplicabie. The „  '*'•

‘ _ K a h i m  S a h i b .
sections so appliad included the sections dealing with applioa”
tions to set aside ex parte decree.  ̂and applications for roviowj
and it was therefore only natiiral that the proviso now io ques=
tion should appear in the present Act as a proviso to section 17,
which again expressly provided that Small Cause Courts should
f o l l o w  the procedure prescribed in  the chapters and s e c t i o n s  o f

the Code o£ Civil Froceiare specified in the Seeoad .Sc'.iedule.
This re-arrangement neeessitased some alteration in the language
of the proviso^ but that alteration in my opinion affords no
gronnd for attributing to the legisLiture an iate.-idoa to mo lify
the olearly mandatory nature o£ the earlier t^aactment, more
especially as the new proviso is expressed in terms which are
prima facie mandatory, and have been so construed by the other
High Courts. There are, no doubt-, some English decisions in
which the Courts have found indiisations in the particular enact-
menfcs that provisions in form mandatory were only intended to
be directory, but having regard to the history of the section

there is in my opinion no room for any aaoh coaolasion here.
In Bamasami v, Kurim{\)^ P a r k e r , J., no doubt stated that he

was disposed to hold that section 17 was merely directory and
not mandatory and went on to observe

“  The Court did require the costs to ba deposited bafore the
review was heard, and thLs, I think, is the iutentiou ot‘ the seer,ion, '

With all respect, this appears to me to be importing imo the

section a new mandatory provision not to be foun'l there. It

does not appear from the report in that case whether the ti ne

prescribed in the Limitation Aet for making an applicat on
under section IV had expired when the costs were deposited.
In Jeun Muohi v. Bwlhiram Muchi(2), where the application
was made without m aking a deposit or giving security, it was
held by B rett a n d  Mookkejee, J J., that, ir the requirements of
the section were complied with within tho period prescribed for

such applications in the Limitation Act, it might be treatt>d as
sufficient, as no objection could have been taken if a fresh

app lication  had been  presented when security w as deposited . I
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AssAN tiink till at this interprefcation of the requirements of the section
may well be followed, having regard to the practice which has

'*'• prevailed in this Presidency, and would answer accordinfflv
E a h i m Sa h i b .  , . . .  . .  . ,  . , . .  ̂ ,-----  that the provimon in question is mandatory, but is snmcipntly
W amis, CJ. complied with by satisfying the requirements of tlie section

before the time prescribed for such applications in the Limitation

Act has elapsed.

Olbfieid, j. O ldmeld, J.— I entirely agree, and add only that the inter­

pretation we are adopting is consistent wifch the object of the 

Provincial Small Cause Courts Act, the provision of a simple 

procedure for the cheap and expeditious disposal of petty

claims.

SisHAGiBi Seshagibi A yyae, j .— After the very full diacuaaion which
A.'TYAR ^

this case has received, I am confirmed in the view I took in
Ahila Aoliiah v. Lakshminarasimhmn[l), that there is no 

necessity for bringiu'? onr decision into line with the d''cisions 

of the other High Courts, except with Jeun Muchi v. Budhiram 
Muc.ki{2).

. On the question whether the language of section. 17 of the 
Provincial Small Cause Courts Act is only direutory, there can 

be. dill'erence of opiuion. The position is this. Before the en­

actment of Act IX of 1887, the procedure for the trial of Small 

Canse Suits and the procedure for the trial of regular suits wei’e 

regulated by distinct legislative enactments. By the Madras 
Civil Courts Act III of 1873, section power was conferred 

upon the Local Clovernment to invest District Mun-̂ ifa and 

Subordinate Judges with Stnall Cause Court jurisdiction in 

regard to suits of a particular description. My  impression is, 

that until tĥ J enactment of this provision, there were separate 

Small Cause Courts in deflaed centres, and the regular tribunals 

of the presidency ware nob investeJ with S.noiU O^mse powers. 

Then cams the Civil Procedare C^de of 1877. It was intended 

to regulate the procedure not only in th^ regular Courts but 

also in the Small Cause Courts, The Civil Procedure Code of 

1882 recognized this principle, and also provided for the repeal 

of (some of the provisions of the Small Cause Courts Act of 1865. 

When the present Small Cause Courts Act was re-enacted,
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provisions were introduced into ifc which while confirming the Assis-
right of a small cause suitoi* to have his case tried according to

the procedure presf.Tibed in the Civil Procedure Code, imposed
^  ’  r  R a h im  S a h i b .

limitations upon the f sercise of somr- of the powers. Section 17  —

is aa iastauoe of this kind. In granting applications for aetting* 

aside ex parte decrees, the Small Gauss Courts Act, section. 1 7 , 

imposes a limitatiou upon the rig-lit o£ the suitor. Wbereas, 

under the ordinary law, what the Courts have to be satisfied is 

that the party has not heen duly served and that he had no 

opportunity of defending the suit, under the Small Cause Courts 

Actj in addition to satisfying these requirements^ the defendant 

is required to deposit the amount of the decree. Therefore sec­

tion 17 should be read not as oonferriner a new juri-̂ dicbion 
subject to certain conditions, but, as limiting tlie exercise of 

jurisdiction, by imposing conditions. This aspect of the history 

of legislation is essential for finding out whether section 1 7  is 

directory or mandatory. Mr. Krishnuawami Ayyar referred to 

section 46 of tbe Small Cause Courts Act of 1865, and drew oui” 

attention to the fact th it the languii'.'e in the present Small 

Cause Courts Act is materially ditfereat. I think there is force 

in this contention. The language of section 1.7 suggests ex facie 
that the deposit of thn decree amount should precede the appli­

cation for setting aside the ex parte decree; but there are no 

words in the section that, if the deposit is not made, the appli­

cation should not be received. That seems to be one of the 

criteria for construing a statutory provision to be mandatory ;

I do nob say that that is the sole criterion. This view gathers 
strength from the decision of the Judicial Committee to which 

Mr. Krishnaswami Ayyar drew our attention, namely, Bit.rjorfi 
and Bhawani Ferahad v. Bhajana{l). Their Lordships accepted 

the view taken in In the matter of the petition of Soorjmukki 
Ko-ir{2), that the absence of a provision for the dismissal of a 
suit or applicatioa for failure to comply with a condition is a 
circumstance tending to show that the provision is permissivê  

and not mandatory. Kveu more significant is the decision of 

the Judicial Committee uuder the Pensions Act: Mu/iammad’
Azmdt Ali Khan r. LalU Segum{S).

(1) (18&4) Lli.H., 10 Oalo., 557 (P.O.), (2) (1877) 2 Calo.,
(S) (ISSg) 8 0alo.i42g-(P.Q,)« :



Ap84n In Acf;, sections 4 and 5 rei,i tog’atli t̂' itn.'<e lihe ia îtifca- 
^ S ahTb ”  tion o f  a  suit; ia  tho O i^ il  O oarba lie je u d e n b  u p ^ a  t h e  p ro d u cfc io n

»• of a cerfciricabB fi'otn tha Oolleot >r; and veb tlie Jadicial Oom-
Rahim Sahib. . , , ,  , ,  ̂ . , ,—-  luittee held |jli8.fc bhe pro lucfcioii oc a csertmcate during the course
AtTar̂ 'ĵ  of the trial would be auliiji.aafc, theceby iadio that the sec­

tions are only directory. Tala viow has bean followed iu Madras
and the other Hi<̂ h 0>)iirb3. See Bepin v. Ahdul{\)^ Qanpat
Rao V. Anand and Gan.pat Bao v, Anant Eao(-3),

A third class of eases was raFerred to by me in my J a dement 
in Akula Aokiah v. L%'k'ihm.lyta,raunhan{-i). In Ram.ayyangnf 
V. Krishnaijijangar{o) and in Srinivasa Ghariar v. Baghava 
Chanar(Q), it was held thafc socbioa 92 of the Civil Procedare 
Codes which, on a plain readiigof if., iridicates thati tihe sanction 
oE the Collector or the Advocabe-General is a condition precedent 
to title institufiion of a suit  ̂ was satisfied b j the production of 
the sanction during' the oottrse of the suit). I  oauaot say that 
the lang-ufige of section 17 of bhe Smali Ciuse Ooarfcs Act is 
more imperative than sectioaa 4 and 6 o£ the Pensioaa Act, or 
sect ion 92 of the Cole of Civil Prooadars. Therefore, fche prin­

ciple which underlies the deciaioas in these latter Acts are 
eqaally applioable to the conabruofcioa of section 17 of the Small 
Cause Courts Aoi

In Maxwell on Interpretation oE Statutes/’ it is stated in 
one place that the conditions relating to the giving of recogniz­

ances or to trials in suits should ordinarily be regarded as 
mandatory. Bub a reference to Rendall v. Blair{7) will show 
that this statement is subjeoi; to mauy exceptions. In that 
case, the question was whether, if che consent of the Charity 
Go:umis$ionera was not obtained prior to the institution of an 
action, the action failed. Justice K ay in the first Court, held 
tliat it was a fatal objection. The learned Judge says:

“ Another objection is this: if I allow the action to stand over 
in order that leave may be obtained, the writ, which was issued 
more than a year ago, must be treated as a writ issued nuno pro turn 
and amendmeQt must be allowed to the effect that the action was 
oommenced after that leave obtained. I think that would be wrong.

(1) (191R) 24 O.LX, 448. (2) (1908) I.L.K, 28 AIL, 104.
(8) (1910) I.L .R ., 32 All.. 148 (P.O.), (4) (1919) 37 433.
(S) <1887) 10 ftiwi., 185. (6) (1900, [.L.R., 28 Mad., 28.

(7> (1890) 48 Ch. m
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It would, I  think, be entirely again rI: tlie object and purpose o f  Ash ait 
fckis s e c t io n  to a l lo w  the a c t io n  to stand over for leave to be obtain- 
fed,” t.

fn Appeal, all the Lord Justices agreed that time should be 

given for obtiiining- the consent. Lord Justice B o w e n  said :
“  w h eth er, su p p o s in g  th e  c o n s e n t  o f  th e  C om m iss ion er ' ■was 

soecessa rj, i t  w o u ld  be  r ig h t  t o  d ism iss  th e  a c t io n  a lt o g e th e r ,

. . .  It does not seem to me that the proper oonTse, if an action 
appears to the learnec! Jadge at the hearing to be an action whioli 
falls within section 17, would be to dismiss it altogether; on the 
contrary, I think you ought to allow it to stand oyer to see if the 
consent of the Commissioners can be obtained.”

Then the learned Judge examines the language of the sta  ̂
tute, which is in these terms;

“ Before any suit, petition, or other proceeding for obtaining 
a n y  relief, etc., relating to aay charity, shall be commenced, pre­
sented or taken, there shall be t r a o s n iit te d  notice in writing to  the 
board , , . and the sa id  board, if upon a  c o n s id e r a t io n  of the
circamstances they thiuk fit, may, by a n  order or certificate direct 
any gait, petition o r  proceeding be next presented, e tc .,  . .

and save as herein otherwise provided no s u it , petition or other 
proceeding shall be entertained or proceeded with by the Court 
except upon and in conformity with the order or certificate o f  th e  

sa id  board.”

On this language Lord Justice Bowes says s 
“  This section is not framed in the way in which sections are 

framed when it is intended that soma preliminary steps should be 
taken before the action is maintainable at all. On the contrary, 
both from the way in which it is framed, from the omission of the 
usual words, and also from the presence of words which seem to me 
to indicate that thtj absence of the consent of the Commissioners is 
only a bar to the Courts dealing with the action, and not a bar to 
the original institntion of the suit.”

This decision in my opinion, which was concurred ia on this 
point by Lord Justices Far and Cotton, furnishes a clue for the 
consti'ucbion of the section we are dealing with, X atn not 
therefore prepared to say that the section is mandatory.

However that may be, in Jeun lUucki v, Budhiram Mtichi{l), 
it iS; laid down that, even though the original application 
may not be accompanied by a deposit, once the application
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A s s a m ' is On record/ a deposit subsequently received within the time

limited by law, would validate the application. This seems

to be a very salixtary rnle. The later deposit would atrracb to
R l H i 'i  S a h i b ,  j  j

M  THE itD IA F  LAW REPORTS [VOL. XW II

itself the earlier application, and the applioatiou itself may be 

Âtyar,̂j!' regarded as having been made on the date of the deposit.

While this view would still make it permissible to the suitor to 

come into Court with an application unaccompanied by a 

deposit, it would also compel him to pay the money within the 

time limited by law. As a.gainst this view, there is the answer 

suggested by Mr. Krishnaswami Ajyar that, whenever a deposit 

is made before the conclusion of the trial, it should date back to 

the date of the original application. In support of this view, 

there is the analogy of the practice in this and the other Courts 

by which deficient Court fees paid subsequent to the date of 
filing of the appeal and the filing of necessary papers which did 

not accompany the memorandum of appeal have be on regarded 

as enabling the party to claim that the a Iditional payment and 

the later production of documents should date back to the pre­

sentation of the appeal. lu such oases the office© fixes a time 

within which the deficiency or the omission should be set right. 

If this is donej-the delay is ("xcused in the Admission Court.

My answer to the question is that the provision of section 17 

of the Small Cause Courts Act will be complied with, if the 

deposit required by that section is made within the period of 

limitation, although it did not accompany the application for 

setting aside the ex parte decree.


