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PRIVY COUNCIL.^
SETUBATKAM A lfE R  ( P l a i n t i f p ) ,  1919.

JSa-v'erBDer,
.y, 18, 20, 21

and 24.
VENKATACHELA GOTTFDAN a k d  o t h e r s  ( D e f e n d a n t s ) .  D ecem ber,

[On appeal from the Higii Court of Judicature
at Madras.'

Onus of proof—Suit by Government pattadar to eject tenants— Glaim by tenants 
to right of occupancy— Facts entahlishing rights of occupavcy— Title of plain­
tiff and service of 'notices to quit unddsputed — On'us on defenda-nts io jirove 
claim, how satisfied— Second appeal— Jurisdiction of Jligh Court on second 
appeal to deal tvith facts—Civil Procedure Code, 1908, section, 103.

In suits brought; by the appellanfe as Government pattadar against, tie  
respondents after diie service of notice to quit, to eject, them fiom agriculiural 
land in a ryotwari village, the respoudentH pleaded that they harl a permanent 
tenancy or right of oooupancy; and the appellant’s title and tha notices 
purporting to determine the tenancy were not dispnterl.

Held that the onus was on tha respondents to prove the existence of their 
I'ight of permtinsnt ocoapaucy, but that it had been established by the evidence 
that they had been-immemorially in. possession of the Unds, and that they had 
not been proved to have been ever let into occupation by the appellant; that 
they had been payin® a nniform rate of ren t; that the lands were reclriimed and 
brought under cultivation by them ; that they had made great iinpi'ovements 
and carried on tlie cultivation either of dry or garden crops of their own choice 
without any iatcrfarence or objection ; and that they had for a very long time 
been sometimes making alieuaticns of wells and lands j and the onas of proof 
had been thereby satisfied.

The District Judge had passed decrees hi the appellant’s favour for possession 
of all the lands in suit. The High Court was of opinion that the District Court 
had omitted to determine a question of fact which was essential totherighi, 
decision cf the suit, on the merits, and framed issues which it asked the District 
Jiid,a;e to decide as to whether the respondents wei’o yearly tenants or had a 
permanent right of occupancy. These the District Court returned without 
dealings with them in a satisfactory manner. The High Conrt on second appeal 
drew an infeveuoe of the respondents’ occupancy rights, and decided the appeal 
(dealing with it under section 103 of the Civil Procedare Code, 1908) in favour 
of the respondents.

Held that the inference not being contradictory to any finding of fact by 
the District Court, and there being materials from which such inference could 
be drawn, the High Court had jurisdiction, under the ciroamstances,to deal with 
the case under section 103 and make a decree as it had doHR,

*  Present s— Lord S h a w ,  Lord P e il l im o b e , Sir John Ebgu, Mr, Amjesr A ii, 
and Sir LAWRBNCfi JffiNKiNs,



BeTDE.muM Consolidated Appeal No. 158 of 19i7 from three decrees (18tli 
February 1913) passed by the High Court at Madras, which 

V enkata- r e y e r s e d  three decrees (31st; January 1910) of the Court of the
C R EjX> A. *

Gotjndan. Disfcrict Judge of Triohinopoly, which modified three decrees 

(27th June 1908) of the Court of the District Munsif of 

Kulittalai.

The suits in which the above decrees were made were brought 

by the appellants as pattadars of the village of Karuppafchur to 

eject the respondents, the persons in possession of the samudha- 

yam or common land in the said village as being yearly tenants 

who had received due notice to quit.

The question for decision in these appeals is whether the 

appellants have proved any right to eject the respondents from 

the garden and dry lands of the village.

The facts are that the village consists of garden lands (lands 

with a well in them), dry lands (lands cultivated but having no 

well), and pasture lands (lands not brought under cultivation). 

The respondents have been immemorially in possession of these 

lands, and the appellants, the mirasidars have no evidence to 

show that they or their predecessors in title were ever in posses­

sion of any of these lands, or that they ever let them to the 

respondents. All the lands were originally waste and the 

respondents and their predecessors brought the garden and dry 

laud under cultivation. The respondents and their predecessors 

have always paid rent at a uniform rate for the garden and dry 

lands. They have dug and built wells, and have made great 

improvements in their holdings, and they have always grown 

garden or dry crops of their own choice without interference or 

objection by the appellants. They have for more than fifty years 

at least sold and conveyed their garden lands either in the form 

of conveying the wells,, or the wells and the lands, or the wells 

and the right to cultivate the lands. Since 1897 there has been 

a continuous dispute between the respondents and the appellants 

as to whether the respondents were yearly tenants, or had 

occupancy rights, and the respondents received from the appel­

lants on 16th September 1903 six months’ notice to quit and give 

up possesBion and declined to comply with the notice, and 

thereupon on 8ch. November 19'04 the appellants brought the 

present suits, claiming that as pattadars of the village they
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were entitled to eject fclie respondents wliom fcliey alleged to S e t o b a w a m

be yearly tenantsj and also claimiag arrears of rent (as to wliich

there is no dispute). Venkata-
^  ' C H E L A

The respondents filed written statements in which they Goundan. 

denied the appellants’ right to ejeofc them, and claimed fco have 

occupancy rights and also, if ejected, compensation for iimprove­

ments made by them.

The following issues only are now material " (5) Are the 

defendants’̂ (respondents) all or any and which of them 

tenants from year to year ? and are the plaintiffs entitled to the 

lands in suit themselves or are they entitled to the occupancy 

right in all the lands in suit ? and is the plaintiff entitled only

to a fixed teerwa bbereon ? (8) Have any and w W cIl of the

defendants made any and what improvements on the lands in 

suit ? and what is the cost thereof; is the plaintiff liable or not 

to pay such costs before claiming possession ? ”

The Munsif heard the suits and recorded the evidence,.decreed 

the claim of the appellant to the diy and pasture landsj and 

rejected ic as to the garden lands. He based his judgment on 

the principle which he deduced from certain rulings of the 

Madras High Court that Karuppathur being a ryotwari village, 

tlio presumption was that the appellauts, the pattadars, were the 

owners of the entire lands, and that it lay on the respondents if 
they claimed occupancy rights to prove them.

Both parties appealed from the Munsif’s decree, and the District 

Judge who heard the appeals decided that the appellants were 

entitled to a decree for possession of all the lands claimed by 

them, but remanded the case to the District Munsif for a 

finding on issue 8, as to compensation. He agreed with the 

Munsif that the onus was on the respondents as tenants in a 

ryotwari village to establish a right of permanent occupancy, 

but disagreed with his view that the appellants were equitably 

©stopped from ejecting the respondents, and thought that the 

question for consideration was whether the respondents had 

shown that the appellants had contracted to giye them any 

right of tenancy which could be changed into a right of 

permanent occupancy.

The Munsif held an inquiry and found the respondents en­

titled to compensation, but the District Judge on appeal made a

f t o .  xwtij, m a d S a s  s M i i s



V.
T en ka ta-
CHELA

SETOBATNA.M deci’se allowing no compensation to the respondents^ but giving 
Aiyee tiie appellants possession of all tbe landa in suit.

On a second appeal by the respondents to the High Conrt, 

GouNBAjf. Bijnson and S undae a A yyar  ̂ JJ. held that the real point 

for decision by the District Jadge was whethei*-—apart from 

any presumption in the admitted and undoubted facts of 

the case and the evidence on both sides— the respondents held 

as tenants from year to year or as permanent occupants. They 

thought that the District Judge had not applied his mind to 

this question, and also that he was under a misapprehension 

as to the state of the evidence; as he had stated that there was 

no evidence that the respondents or their ancestors had made 

improvements in the lands by digging wells or ponds, whereas 

it was admitted on appeal that there was such evidence. They 

therefore were unable to accept his finding as to the respond­

ents’ rights, and they also pointed out that there were further 

questions of estoppel and of right to corapensatiou in resp ect of 
improvements proved, and they called for revised findings on 

those points.

The District Judge returaed the following findings:—  

(a) that the respondents had been in possession of the land for a 

very long period and at a uniform rent; (b) that it had not 

been proved that respondents had transferred their holdings 

by way of sale, mortgage' or lease to any of the pattadars, or 

to other persons, with their acquiescence or knowledge; 
(c) that the wells in certain parts of the lands had been sunk by 

the respondents or their managers ; bat that the respondents had 

not proved that they or their ancestors had made any other 

improvements of considerable value in their holdings.

On the question whether the respondents had a permanent 

right of occupancy or were yearly tenants, and as to whether 

the appellants were estopped from disputing that the respondents 

had a permanent right of occupancy, his findings were that in 

the case of all the last-named wells (except one with survey 

number 33 A) there was an estoppel. As’ to all the rest of 

the land in question he found that the respondents were only 

yearly tenants, basing this finding on the principle that the 

onus lay on the person holding landa in a ryotwari village to 

prove that he had occupancy rights, and that a proof of tenancy
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of long duration at a uniform rent was not sufficient to Setxjratnam  

discharge this onus. '

The respondents and appellants objected to these findings, 7«xkata-

and the High Ooart allowed the appeal and dismissed the suits Goundan.

as to all except the pasture lands. They expressed their opinion 

that the District Jadge had been wrong in throwing- the onus 
on the defendants to establish their rights, and that the criterion

he had applied to the question of estoppel 'was “ absolutely

indefensible.” They held that there was no reason why the 

ordinary rule, that a plaintiff saing in ejectment must prove that 

the occupant came into possession as liis tenant under a contract 

which entitled him to ejectj should not apply, “

O n  t h is  A ppeal

De Gruytlie?', K.G, and Kenivortliy Brown, for the appellants, 
contended that on the facts found by the District Judge the 

respondents had no right of permanent occupancy in the lands 

in suit; that the High Court had no jurisdiction to overrule the 

findings of fact by the District Judge : Durga Chowdhrani 
7, Jeivahir Singh Ghowdhri{l). The appellant is the mirasidar 

of the laud iu suit, and a pattadar under the Government in 

respect of it, and possesses the kudivaram interest therein, as 

his ancestors did before him, and in the present case, it is 

submitted, there was no presimption against him that the 

respondents have a permanent tenure. The appellant was en­

titled to recover possession of any of the land on which neither 

he nor his predecessors are proved to have created a permanent 

interest in favour of the respondent tenants, There is no 

finding or proof that the appellant or his predecessors parted

with any of the lands in suit for more than a temporary interest,
and the evidence in the case, it is submitted, negatives the 

suggestion that he or they ever did so. The onus of proof was 

on the respond--‘nts as is shown by the decisions of the Board in 

Secretary of State for India in Council, v. Lutchmeswar 
8ingh{'-2}; and Mayandi GhetUyar v. CJiohkalingam Pillm{B); 
and they also show that proof of long occupation at a 

fixed rent did. not satisfy the onus. Tie same appeared from

(1) (1891) I.L.R., 18 Calo., 23 (P.O.) L.E., 1 7 1.A., 122.
(2) (1889) I-i-B -, 16 Oalo., 223 (P.O.) •• W I .A ., 6.
(3) (190*) LL.R., 27 Mad., 291 (P.O.) L.K., 8i I.A.,, 83.

90h. XLIltj MABHAS' S lS t S S  &?1



Setueatnam a series of decisions of the High Court; see Chidambara 
A ixm  Y. T h iru ven ga d a tM en ga r{l)  ; Bangasami Beddi v .

Tknkata- Onana Sammantha Bandar a Sannadhi{2); Gheekati Zamindar

Goundan. V. Banasoorn Dhora(B); SeHliamma Shettati v . CMcJcaya 
Hegade{4') ; Muna Maĥ î nmad Bowther v. Muthu Alagappa 
CUttiar[k), Fo'iniah Nadan v. Beivani Ammal{Q]-, and Veeranan 
Amhalam Peria Kampalam Ambalam y .  Annasawyni Aiiyar(Jl). 
The Fifth Report (Madras Presldenoy)̂  pages 61, 178, 489— 491, 

G15, 790, 797, 808, vyas also referred to. The view taken by the 

High Court of the legal position of the appellant and the 

respon(|̂ pts reapectively, and the preaumptions of fact arising 

on the evidence were wrong. As to the question of custom it 
was raised only by the respondents and no cnstom was pleaded 

or established. The order of the High Court, dated 28rd August 

1911, calling on the District Judge to submit revised findings 

of fact as to the position of the tenants was irregular and not 
authorized, by the Code of Civil Procedure^ 1908. On the facts 

shown there was no estoppel on the appellant as far as the 

garden lands were concerned.

E , B . Bailees and Palat, for the respondents, contended that 
the view taken by the District Judge was erroneous, and the 

High Court had jurisdiction to alter it under Bectiort 108 of the 

Code of Civil Procedure^ 1908. The onus lay on the appellant 

to prove his right to eject the respondents, and they had not 

done so. If the onus was on the respondents, they had, it was 

submitted discharged it. The only fact which supported the 

appellant’s contention was that he was a pattadar, but that by 

itself did not entitle him to succeed. The circumstances in 

which the tenants came into possession in the case of Secretary 
o f  State for India in Council v. Luchmesivar 8ingh{8), were 
known, which distinguishes that case from the present. On the 

facts found in Mayandi Ghettiyar v. Ohokkalingam PiUai(9), 
the tenants were rightly found to have permanent rights of 

occupancy j and it does not conflict with the decisions of

(1) (1897) 7 M.L.J., 1. (2) (1899) I.L.E., 22 Mad., 364,
(3) (1900) I.L.R., 23 Mad., 318. (4) (1902) I.L.E., 25 Mad., 50?.
(5) (1918) 84 234. f6) (1919) 36 463.

(7) (1911) 21 M.L.J., 845.
(8) (1889) I.L .E., 16 Oalo., 223 (P.O.) : I.H., 16 I.A., 6.
(9) (1904) I.L .E,, 21 Mad., 291 (P.O.) ; L.R., 31 I.A ., 83.
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V iS S T K A 'i ’A

CHKIii
G o u k p a n .

the Hlgli Court referred to for the ■ appellant. It is supported Betubatnam 

by Ve&ranan Amhaldm Peria Kampalam Amhalam v. Annasawmi 
Ayyar{l), and M um  Muhammad Rowther v. Muthi Alagappa 
Chettiar{2). Eeference was also made to Krishnasami v, 
Vamdaraja(3); Afzal’un-nissa y. Abdul Karim (4); Surya- 
narayana v. Patannn(h) ; the Trichinopoly Manual, page 178 
and the Fifth Report (Madras Presidency), pages I04j 106  ̂ 489,
615, 622, 625; 750, 785. The appellant is equitably estopped 

from alleging that the respondents are his yearly tenants.

De Gruytlier, K.O., replied; contending that the right of the 
tenants was only to be compensated fur the wells made in the 

garden lands.

The JUDG-MENT of their Lordships was delivered by
Sir L awrence Jenkins,— These consolidated appeals are 

from three decrees of the High Court at Madras, dated the 18th 

February 1917. The decrees had modified three appellate 

decrees of the District Court of Trichinopoly, which in turn had 

modified three original decrees of the Court of the District 

Munsif of Kulittalai.

The three suits thus came before the High Court in second 

appeal, so that the Court had no jurisdiction to interfere with 

any finding of fact by the District Courtj its only power to 

determine issues of fact was that created by section 103 of the 
Code of Civil Procedure, 1908.

Each of the suits is for the recovery of possession of agricul­

tural laud in a ryotwari tract, and has been instituted by the 

plaintiff as the Government pattadar.

The nnmber of the defendants in the several suits is 165; 103,. 

and 30. They are not, however, in joint possession; on the 

contrary, they have separate holdings and should have been 
separately sued.

The plaintiff’s title is conceded, and he alleges that the 

defendants are tenants under him and that their several 

tenancies have been determined by notice. The defendants 

plead in answer to his claim for possession (1) that they sev.erally

Sir
Lawkknce

j B K K I H b .

(1) (1911) 21 845. (2) (1918) 34 234.
(3) (1882) 5 Ma3., 845 (F.B.).
(4) (1919) I.L .R ., 47 Oalo., 1 (P.O.) : L.TJ., 40 LA ,, 131.
(8) (1018) 41 Mad., 1012 (P.O.),



SsTusATNAM have a permanent tenancy or right of occupancy, and (2) that 

A m s  protected from ejectment bj the doctrine of estoppel.

The land in suit is of three classes, garden, dry, and pasture.

Gocndan, {.|^q Oonrfc of th e  M imsif it w as held t h a t  t h e ; p la in tifE ’ s!; c la im  

Sh- to r e c o Y e r  the g a r d e n , land was b a r r e d  by the p l e a  of e sto p p e l^

Jenkins.̂ hut that his claim to the rest must succeed as no right or

p e r m a n e n t te n a n c y  was e s ta b lis h e d .

From this decision cross-appeals were preferred. At the 

first hearing of the appeals the District Judge disallowed the 

plea of estoppel, aad also held that the defendants had not 

established their right to a permanent occupancy. It is import­

ant to observe how he dealt with this last aspect of the case;—
“  The question for coneideration in this case,”  he said, “  is 

whether the defendants have shown that the p la in tiff or his prede«
cessor in title had contracted the right of tenaticj ( which) should be
changed into a right of permanent occupancy.”

His finding on this was as follows
“  I q these circurastancee it is, I think, clear that the defeifflaiits 

have not established any contract on the par t̂ of the plaintiff or h is 
predecessor in  title to convey to them a right of permanent o ccu ­
pancy.”

Ultimately he passed decrees in the plaintiffs favour for 

possession of all the suit lands. The defendants appealed to the 

High Oourtj and the learned Judges expressed the view that the 

mode in which the District Judge had dealt with the question of 
a permanent tenancy was not satisfactory. And after quoting 

the proposition as formulated by him they observe that;—

“  The real point for  determination before the learned Judge was 
whether on the admitted and undoubted factts o f the cases and th e  
evidence of both sides the defendants held the lands in their posses­
sion as tenants from  year to year or as persons haying a right o f 
permanent occupanoy.”

The distinction between the two propositions is manifest. 

In the result the learned Judges asked the District Judge to 

retara revised findings on the following questions :—

“ 1. W hether the appellants in these appeals are tenants from  
year to year, or whether they have a permanent right o f  occupancy 
in the lands in. dispute ?

“ 2., Whether the plaintiff is estopped from denying that the 
aiJpeBants in these appeals have a permanent right of owupancy ?
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‘‘S. What oompensation, if any, the appellants in these 
appeals are entitled to for effecting improvements on the land bj 
digging wells and ponds ? ”

Ifc has been contended that the Coart acted without juris­
diction. But this proceeds on a misapprehension of what the 

High Court did. It did not remand under rule 23 of Order 

Xiil of the Code of Civil Procedure, but merely framed issues 

and referred them for trial to the District Court as provided in 
rule 25, and for this reason.

In the opinion of the learned Judges of the High Court, the 

District Judge had omitted to determine a question of fact which 

appeared to them essential to the right decision of the suit on the 

merits; he had failed to consider whether, apart from the 
particular contract to which his attention was exclusiyely 
directed, there was evidence on which to hold that from their 

inception the holdings of the defendants were permanent or in the 

nature of occupancy rights.

It is perhaps to be regretted that the learned judges of the 
High Court did not give a fuller and clearer explanation of the 
reasons which influenced them, for the result was that the 

District Judge failed to grasp the true meaning of the issues 

framed by the High Court, and again dealt with the question in 
the same incomplete manner.

He treated the long duration of the tenancy and the uniform 

and unvarying rate of the rent as a circumstance by itself not 

sufficient “ to raise a presumption of an implied contract that the 

right of tenancy should be changed into a right of permanent 

occupancy
The District Co art’s findings were returned to the High 

Court, and the learned Judges pointed out that the District Judge 

in his order submitting his findings had, notwithstanding the 

caution given by the High Court again assumed that the defend­

antŝ  original right was that of tenants from year to year, and 
that it lay on them to prove an express or implied contract by 

which the right of tenancy from year to year was changed into 

a right of permanent occupancy.

Instead of a further reference the High Court proceeded to 

determine this issue and, if and so far as this was" an issue of 

fact— a point on which it is nob necessary to express a definit©

S eturatnam
A iteb

&.
V en kata -

C H E iA
Goundan .

Sir
LiWaEKCB
Je n kin s .
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YBNKA.TA-
C H E L A

G o u n d a n ,

Sir
L a w r e j i c e

J B N K IM S .

Smohatnam opinion in tlie eiroumstances of this case— the Court h.ad power to 
A jyee  ^  I ^ith it under section 103 of tke Oivil Procedure Gode_, 1908.

V.

The conclusion at whicli it arrired was that the defendants 

had occupancy rights.

This finding, however, is attacked on the groundj first, that 

the burden of proof was wrongly thrown on the plaintiff, and 

secondly that in any case the facts did nofc justify the inference.

To determine on whom the burden of proof lay it is neces­

sary to ascertain with precision upon what propositions of fact 

or of law the parties were at variance, and how matters stood 

when the cases reached the High Court.

The plaintiff’s title was conceded, and the notice by which he 

purported to terminate the defendants’ tenancy was nofc disputed. 

It was also admitted that the defendants held under, if not from, 

the plaintiff. To resist the plaintiff’s claim the defendants set 

up a permanent tenancy or an occupancy right in themselves. 

If this was not established then the defendants must fail, and, to 

adapt the language of section 101 of the Evidence Act, aa the 

defendants were bound to prove tlie existence of their permanent 

tenancy or occupancy right, the burden of proof aa to it lay on 

them. This view as to the iacidence of the harden has been 

repeatedly recognized in the series of Madras decisions cited in 

argument and is, in their Lordships’ opinion, not open to doubt.

There are passages in the High Court’s final judgment which 

unquestionably invite the commeiib that the learned Judges 

misapprehended the proper incidence of the burden of proof. 

Thus the learned Judges say :—

“ We hold that the mere fact of the plaintiff being pattadar 
does not entitle him to any prGBumption in his favour.”

This proposition is open to the construction that the bui'den 

lay on the plaintiff not only to establish his title but also to 

negative the defendants’ claim to permanency, and if this is what 

was meant it was wrong. But the sentence that immediately 

follows shows a truer perception of the position. The learned 

Judges there say :—
“We  also hold that even if that fact could he of any use to him 

the varioTLS ciroumstanceB proved, nnrebutted by anything in the 
plaintiff’s favour, necessarily raise a presumption that the defendant^ 
haye occupancy rights.”
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CHEtA

Go0xdak.

Sir
L a t v ie k c b
<!khs:ik«.

The coutroversy liad passed fclie stage at which discussion as Setueatham 
to the burden of proof was p'̂ rfeiaent; the relavant facts were 

before the Court, and all thafc remained for decision was what 

iafen’nce should be drawn from them.

In the en-i the learned judges drew the inference-“they speak 

of it as a presumption— =in favoui- of the defendants’ oecnpaticy 

rights, and as finally expressed bheir determination was nnvitiated 

by any error as to the burden of proof.

Nor is their inference contradictory of any finding of fact by 
the District Court j on the contrary, it rests on the findings of thafc 

Court, and in the shape it took in the High Court it certainly had 
not been negatived by the District Court.

A  word of explanation will make this evident. Permanence 

is not a nniveraal and integral incident of an under-ryot/s 

holding ; if claimed, it must be established. This may be done 

by proving* a custom, a confcracfc, or a title, and possibly by other 

means. Custom w out of the question here ; there is no sugges­

tion of it. Contract has been decisively negatived by the finding* 

of fhe District Court. Title was left uutouchsd, and it was on 

title that the High Court prouounced iu the defendants^ favour ; 

for rhe meaning of their finding is not that there was a subse­

quent change in the relations of the parties, but that at the 

inception of those relations the defendants* predecessors 
possessed occupancy rights.

Conflict with any finding of the Disfcricb Court being elimina­

ted, it next has to be seen whether there were materials on which 

the High Court could come to its conclusion. They are minutely 

indicafed in the judgment under appeal, and, in the absence of 

all information as to the origin of the defendants^ holdings, it 

cannot be said that there is no evidence to support the High 

Court’s finding. It may be that regarded even as a finding of 

fact— and it has been so treated throughout— it is not conclusive, 

though curiously enough it would haye had that character had 

it been pronounced by the District Judge and not by two judges 

of the High Court. But after due consideration of the evidence 

brought to their notice and of all the circumstances, their Lord­
ships see no sufficient reason to interfere with the High Court's 

conclusion; nor is it in their opinion to be regretted that effect 

has been given to the very long possession— ' immemorial' in 

the High Court's view— of the defendants and their predecessors

4 3



Setpb̂ tnam It lias bepii objected by the appellant tlaafe roncli of tte 
evidence that has been used againsb him is Bofc relevant, as tlie 

VicMs.ATA. 1 p.issession, the alieoati hh and the iroprovemeTits to which it
CHKIjA ^

Gol'noak, relates have nofe beea ti'tiLeed to tli9 several defendants or their
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vjj. p'.-edccessoi's in title. But the plaintiff, in nisregard of the prOvi- 
Lawkenck si0113 of the Code, has united in the same Buit not merely several

J jSN iU N S . . . .
cause-< of action, but sGverul aciious or suits agaiast separate
defendiiits, with the r.'Sult that in effect the litig'atioa has been 
conducted and treated thr-'ughoufc as though the defendants were 
a community with common intnests. The plaintiif therefore 

cannot now be heard to object to the use of evids-noe to which
the irregularity of his procedure has given relevance and to which
he apparently took no exception when it was tendered at the 
trial.

The ohjection might have been formidable had the plaintiff 
supd the several defendants in separate sui'Sj and their Lordships 
recognize thab in view of the exceptional and irregular character 
of this litigation this ca=:e cannot in this respect be a satisfiict^ry 
precedent in pro peri v constituted suit. As it is, however, th© 
objpction must fail and the Hij^h Coart’s finding as to the perma­
nence of the defendant’s rights iu the garden aud dry lands must 
stand,

'Following on this finding t̂ ie Hijih Gonrt, while confirming 
the decree for possession of the pasture land pussed by the lower 
Courts, ordered thaf. the jdaintiff’s suits so far as they sought 
delivery of po- ŝession of the garden and dry lands, bedisraissed.

The plaintiff alone has appealed ironi the High Court’s decree  ̂
and tlje present appea's are limited to the garden and dry lands. 
For the reasons already indicated they must fail.

Their Lordships therefore will humbly advise His Majesty 

that the appeals should be dismissed. The appellant must pay 

the costs of the appeals^
Appeals dismissed.

Folicitor for the appellant: Dougins Grant.
Solicitors for the les-jondtnt: T .L . Wilson & Co.

J.V.W.


