
PRIVY COUNCIL.*
THE SECR ETAR Y OF STATE FOR IN D IA  IN' 1919,

COUNCIL ( D efendan t), M ay 20 and
22, and

■y, * July 11.
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Madras Irrigation Cess Act (Madras Act VII of 1865), sections 1 and 4 as amended 
iy  Madras Act Y of  1900— Eight to talce ivater for irrigation through artificial 
channel, recognition of—Forfeiture of Estate to Qovernment— basement—
Engagement with Government—N’on-liahility for cess after period of 80 or 
90 years.

An artificial channel frota a non-tidal river throagti wliioli water for irriga. 
tion ran tliroiigli an estate belonging to tie respondent was constructed up
wards of a century ago by the then zamindar of Palkonda a neighliouring 
landholder, and the eyidenco showed that in 1814, the then zamindar recognized 
the right of the respondent’s predecessor in title to irrigate his lands with 
water from the channel. In 1833 on forfeiture of the Palfeonda zamindari for 
rebellion it came into possession of the Government, but no attempt waa made by 
the then Government to change the footing on which the irr/gation rights were 
enjoyed by the predecessors in title of the respondent, and hy the respondent 
himself, or to lessen or interfere with the continued enjoyment of the 
easement as of right and without any exaction or charge, No claim in 
respect of the lands in suit waa made until 1907 when a sum "waa levied on the 
respondent under the Madras Irrigation Cess Act (Madras Act V II of 1865, as 
amended by Madras Act V of 1900) which he paid under protest^ and brought a 
suit for a refund of the amount, and for a declaration that he was not liable 
to pay any cesa under that Act, The Act as amended enacts in n proviso 
"‘ that where a zamindar . . .  or any other description of landholder not 
holding under ryotwari eetblement ig by virtue of an engagement with the 
Government entitled to irrigation free of separate charge no cess shall under 
this Act be imposed for water supplied to the extent of this right and m o more.”

Held, that "  an engagement with the Govornmsnt*’ had been created, within 
the meaniag of the proviso to the Act, by the transaction of the zamindari 
having passed to the Government, aad had been accepted by them as binding 
the parties fos* a period of between 80 and 90 years during which (including 40 
years since the Act was passed) the respondent’s zamindari had been enjoyed 
vjitbont any question or doubt that the respondent held under a tenure which 
gave, him the benefit of the proviso in Act V II of 1865.

A p p e a l  No. 155 o£ 1917 from a  judgment and decree (27tli October 

1916) of the High Court at Madras, which affirmed a judgment

«  P r e a m t Viscoont H a ld a n e, Lord BuoKMAgTBR, I^ord DuNKDm, and Lor4 
S h a w .
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Srcbmary and decreo (9tli December 1909) of the District Judge of 

FoR̂ lNDU Vizagapatam.
IN C ouncil Tlie suit from which this appeal arose was brought by the 

M a h a r a j a h  present respondeat, the Maharaja of Bobbilij for the refund of 
OP Bobbixi. ^ levied tinder the Madras Irrigation Cess Act (Madras Act 

VII of 1865, as amended by Madras Act V  of 1900) and paid 

under protest, and for a declaration that he was entitled to use 

the water in question for irrigation in a village called Narayana- 

piiram free of cess.

The plaintiff stated in his plaint that the channel from the 

river Suvarnamukhi through which the water ran for irrigation 

was constructed upwards uf a century ago by the then zamindar 

of Palkonda, owner of a neighbouring zamindari, now'in the 

possession of G-overniuent; that the plaintiff̂ s lands had ever 

since been irxigated by water from the channel, and that he and 

his predecessors in title had from time to time repaired the 

channel, aad constructed sluices in it at their own expense, and . 

(paragraph 8) that he was entitled to the irrigation of his lands 

from the channel free of charge as a riparian proprietor, and by 

virtue of long user, custom, prescription, and easement, and 

according to an understanding and agreement between his 

predecessors in title and the then zamindars of Palkonda and 

(since the Palkonda estate was forfeited by those zamindars, 

and became the property of Government) between his prede

cessors in title and himself on the one hand and the Government 

on the other.

The defendant in his written statement alleged (inter alia) 

that both the river and the channel were the absolute property 

of Grovernment, and were a Government source of irrigation ; 

that there was no such understanding or agreement, nor any 

right by user, custom, prescription or easement as alleged; and 
he claimed to be entitled to levy water rate under Madras Act 

VII of 1865 upon all lands in the village in suit found to be in 

excess of the permanent settlement wet area on which a second 

wet crop was now raised.

Issues were settled of which those now material were, (a) 

whether the Suvarnamukhi river belongs to riovernment ? (b) 
whether the plaintiff is entitled to the declaration sued for on 

any of the grounds alleged in paragraph 8 of the plaint, and
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whetlifT the special agreem ent tlierein pleaded is le g a l and Secretabt 

valid  ? (c) wIiHt w as the exten t o f  w et la n d  in  ISTarayanaptiram at jqb în -Iia 
tlie tim e o f the perm anent settlem ent, and at th e  tim e of the Cntĵcit,

construction  o f the channel ? w hat was the exten t, i f  any , of Mahabajah

such land under second crop  at the tim e o f  the perm anent 
settlement^ and was that ex^ent^ i f  any^ taken  in to a ccou n t in  
fix in g  the perm anent assessm ent? w hether the p la in tiff is 
liable to pay the w ater-rate im posed  ?

The D istrict Ju dge h eld  on the second issue that it was 
not necessary to  com e to a finding as to the ow nersh ip  
o f  the river, the on ly  question  b e in g  as to w ater taken
from  the channel, and as to th e channel he held that it  was
constructed  by the then zam iadar o f  P a lk on da  betw een  
1690 and 1780, and as the G-overnnient h ad  succeeded to M s 
rights b f  virtue o f  the forfeifcai’e o f  the zam indari in  1833, 
it  be lon ged  to the G overnm ent- On the sixth  issue th e 
D istrict Ju d ge  said that the plaintiff cou ld  have no m ateria l 
r igh ts based on  riparian proprietorsh ip , fo r  the channel was an 
artificial one ; b a t  th at the ev iden ce  show ed : (a) th at in  1814 
the then  P alkonda zam indar u n dou bted ly  ad m itted  tbe right 
o f  p la in tifi’s predecessor to  irriga te  his land  from  the channel 
th rough  five sluices, and that there w ere now  on ly  f o u r : (b) that 
in  1865, 1901 an d  1903, after the G-overmnent had acqu ired  th e  
zam indari, the r ig h t  o f the pla in tiff to ir r ig a te  h is lands from  
the channel w as recog n ized  b y  the G overnm ent, and be  was 
aEowed to con stru ct m asonry sluices from  it  at his ow n  c o s t ; 
and (c) that no ch a rg e  b a d  ever been  m ade fo r  the w ater so  used  
until 1907, w hen the ta x  in suit was l e v ie d ; that it  appeared  
th ere fore  that the p la in tiff had en joyed  the r ig h t  certa in ly  since 
som e tim e betw een  1801 (the date o f  the perm anent settlem ent) 
and 1814 dow n  to  190 7̂  w ith ou t charge ; and that from  th is fact, 
in  his opin ion , a g ra n t or agreem ent in  respect o f  it  m ight 
reasonably be  in ferred , and that the G overnm ent cou ld  on ly  
have su cceeded  to tb e  zam indar’ s title to  th e  channel su b je ct  to  
r ig b ts  already acqu ired . H e be ld , therefore, th at th ere w as no 
ev iden ce to  sh ow  that fhe ^-iovexmment h ad  in  any w ay im proved  
the supply o f  w ater i]i the channel flow ing to  his lands through, 
the fou r  sluices n ow  in  existence. A s  to  the e ighth  issue he said 
th at was im m aterial, as th e plaintiff was en titled  to  use the 
channel as be  lik e d , the on ly  restriction  b e in g  as to  the num ber
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SECBETjiB,Y of sluices I and in the resuU, therefore, lie held that the plaintiff
oir S tate entitled to a refund of the amount claimed and to the

¥0B I ndi a
IN OouNcir. declaration  prayed  for^ and m a de  a decree  a cco rd in g ly .

Vi r
M a h a b a j a h  The defendant appealed to the High Ooartj and Sir A k n o ld

O f  B o b b i l i .  O.J.j and Oldfield, J . ,  remanded the suit to the Trial

Judge for further finding’s (1) as to the ownership of the river ] 

(2) as to whether the 1(50 acres in respect of VT'hioh the G-overn- 

ment claimed the right to levy water-cess were at the time of 

the permanent settlement taken into account as wet land, for the 

purposes of the settlement; and (3) as to whether subsequent 

to the permanenfc setclemenfc fchere had been an engagement with 

Government uiiiier which fche plaintiff had become entitled to 

irrigation free of separate charge as regards those 160 acres.

On the first question the District Judge found that the river 

belonged to Govexmnient; on the second, that the lands in suit 

were not taken into account at the permanent settlement: and 

on the third, on the evidence, he t'ouad that subaeqiient to the 

permanent settlement there was an implied engagement by 

Government to supply the plaintiff with water from the channel 
in the same ways as before the forfeiture, that the Government 
continued to recognize his right to take the water for a period 

of more than 70 years after*the forfeiture, and that an engage

ment mast therefore be implied on the part of Government to 

allow the plaintiff to continue to take the water through the 

existing four ,sluices for the purpose of irrigation̂ , free of 

separate charge.

These findings were returned to tho Appellate Court, and on 

I7th April 1914, the saoie Judges aa before delivered judgment 

on the second and third. On the third the Chief Justice said he 

coald not concur with the Trial Judge that there had been ‘̂an 

enga^gement with Government subsequent to the permanent 

settlement within the meaning of the Act; on the second he 

said he was not prepared to differ from the conclusion of the Trial 

Judge and Mr. Justice O ld f ie l d , that the lands in suit were 

not taken into account at the permanent settlement. O q the 

third finding, O ld f ie l d , J., said he was unable to accept the 

finding of the Trial Judge^ but on the second he upheld the 
finding.

The case, however, was put down for further consideration on 

the first finding; whether the river belonged to Q-arerijoient or
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notj and came before W alliSj O.J., and Mr. Justice SEvSHAaxEi Sdcbexary
. OF S'lATE

A y ta r . g o R  I n d i a

W alliSj 0. J.j said ttat ia the present case the banks and bed CocNcxr,

o f  the river afc the place iu question belonged to the zamindav. M a h a ra ja h  

and the Government did not own the banks or bed or any part obbixi,

o f  them until far below the poiut where the channel in question 
took off. He held̂  therefore, that the river could not be con- 
sidered as one belonging to Grovermneut so as to warrant the 

levy of water-cess under Madras Acfc VII of 1865.
SiiSHAQiRi A y ta r , agreed. He said the proprietorship of 

a river could only be based on the right to the banks and bed of 

the stream through which it ran, and that on this x̂ rinciple tlie 

Government who in this instance owned neither bed nor banks 
could lay no claim to the ’water.

The appeal was therefore dismiased.

On t h i s  A p p e a l

8ir 3rle Richards, K.G., and Kenworthy Brown, for the 

appellaiibj contended that both the river and the water channel 

belonged to Government^ at any rate since the forfeiture in 1833, 

and that the respondent was liable to pay the cess daly levied 

under Madras Act YII of 1865. It was admitted that there 

was no engagement, either express or implied, between Govern

ment and the predecessor in title o£ the xespondent at the 

permanent settlement which entitled him to use the water from 

the channel free of cess ; and it is submitted that the High Court 

has rightly held that no such engagement had been made since 

the permanent settlement; and it there had been one it would 
not have been  ̂an engagement ̂ within the proviso to section 1 

of the Act. Reference was made to Kanduhwi Balasurya 
Bow y. Secretary of State for lndia{l). The lands in suit in the 

present case were not irrigated from the channel at the permanent 

settlement. Persons owning the banks of non-tidal rivers in 

India were not for that reason owners of part or the whole of 

the river bed : some owners of the hed or part of it are not for 

that reason owners of the river. Ia any case; the respondent is 

not the owner of both banks of the river at the place where 

the channel takes off̂ and that is stated in the judgmenSs now 

under appeal. Further^ a zamindar who is permitted, or
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S*cfiETART otherwise entitled, to use a Government supply of water for the 

joŝ In0u of irrigation is not for that reason alone exempted
IN Council from liability under the Act.

m̂ hahajah Upjohn  ̂ K.C.^ Sir W, Garth and /. M. Parilih^ for the rea- 
oF Bosbjli. were not called, upon.

The J U D G M E N T  of their Lordships was delivered Ly 

Lord Shaw, Lord Shaw.— This is an appeal against a decree of the High 
Court of Madras^ dated 27ih October 1915, which affirmed 

a decree of the District Judge of Vizagapatam, dated 9th 

Decemher 1909. The suit was brought by the Maharaja of 

Bobbili, viz., the present respondent, for the refund of a sum 

levied under the Madras Irrigation Ces3 Act (VII of 1865), and 

paid under protest, and for a declaration that he was entitled to 

use the water from a certain channol for irrigation of the 

village of Narayanapuram, free of the cess.

The respondent was the owner of a village called Narayana- 

puram in the district of Vizagapatam. For upwards of a cen

tury the lands of this village have been irrigated by the water 

of the Suvarnamukhi river flowing through an artificial channel 

known as the Sakarapalli channel. The river runs through the 

respondent’s estate (amongst others), and its bauk.s and bed in 

its course through that estate admittedly belong to him.

The history of the facts may be stated in one or two sen

tences. The Suvarnamukhi river rises in zamindari land and 

flows through zamindari land up to the suit village of Narayana- 

puram. From this river a channel was consfcrQcfced by a zamiu- 

dar of Palkonda, no doubt for irrigation purposes. Apparently 

in order to obtain a suitable flow, the river had to be tapped at 

a point considerably above the Palkonda lands, and the river 

being so tapped the ohaiiuel proceeded therefrom through the 

lands of inter alias the predecessor of the present Maharaja, 
who is the respondent.

The Trial Judge is of opinion that the channel was probably 

constructed somewhere between 1690 and 1780. The evidence 

is not clear as to the exact date at which certain sluioeSj four of 

which still remain, were oonsfcrttoted from the channel for the 
purpose of irrigating* the respondent’s lands, 'i'he Courts below 

have come to the conclusion that the irrigation of the village is 
hot proved to have taken place prior to the permanent settlement
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of the year 1801, notwithstandiog the fact that, as already Sfcristary 

stated, the Trial Judge is o£ opinion that the channel itself was ^qs î̂ dia 
constracted many years earlier. It is unnecessary for the Board CwKcin 

to enter upon the question whether a oouelasion o£ this kind̂  M a h a r a j a h  

which is more of the nature of a conjecture with regard to the "Qbbili. 

probabilities of an obscure situation, could ba classed as a con- Siuw. 

current finding of fact precluding a different finding here; but 

their Lordships must not be held as acceding to the viewj founded 

upon the state of the permanent settlement record, that the 

absence of express notice of the sources of water supply, war
rants the conclusion that such a supply— from the channel 

admittedly in ezistence then and for many years before— was 

not furnished to the respondent’s lands.

As to the state of matters at the beginning of the 19th cen

tury, their Lordships agree with the view of the District Judge 

when he says :—
“ The plaintiff relies upon Exhibit G, as showing that in 1814 the 

then zamindar admitted tlie right of plaintiff’s predecessor to irrigate 
Me lands from the ohanuel through five pumathas (sluices). There 
can be no donbt about this. This document ivas proved as Exhibit
IV, in the connected suit O.S. ¥o. 13 of 1906, on behalf of the defend
ant. Its existence was then probably not known to the plaintiff, as 
it was only produced for the first time at the heai’ing o£ 0,S, Ko* 13 
of 1906, It shows conclusively that while the Palkonda aamindars 
owned the channel, the plaintiff’s right to irrigate his Narayana- 
puram lands through ’punatlias was admitted and recognized, and 
that no labour or contribution was provided by the village for repair
ing the channel. The oral eyidence shows that the zamiDdai:
(plaintiff) is in fact only enjoying four punathas now.”

Two outstanding facts accordingly appear with regard to the 

irrigation of this property, namely, that for over at least one 

hundred years it has been enjoyed as matter of right; secondly, 

that no pecuniary return was made therefor. In short, the case 

appears to be the simple one, vizs. that, for land given as part 

of the channel artificially constructed for irrigation purposes, a 

right to draw off water as it passed was conferred upon the 

respondent’s predecessors and himself, and that that right has 

been enjoyed by them ever since. It is in these circumstances 

that the question arises whether the respondent is liable to pay 

aî  irrigation cess in virtue of the Madras Ac^ Yir of 1865̂
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Lord Sh a w .

Secbetaby as amended by Madras Act V  of 1900. No claim in respect of 

these lands was made until the year 1907. Payment was made 

iM Council under protest, and the present suit to determine liability was
V.

M ah ae aja h  instituted, 
oj? B obbid i.

The case depends upon the proper construct-,ion to be put 

upon the Act referred to. Its preamble is nob witliout import

ance ;—
Whereas, in several districts of the Mad fas Presidency, large 

expenditure out of Governrasut fands has been, and is still being, 
incurred iu the conetmcfcioQ and improvemenfc of works of irrigation 
and drainage, to the great advantage of the country and of pvoprie- 
torB and tenants of land ; and whereas it is right and proper that fv 
lit return should, in all cases alike, he made to Government on 
account of the iacreased profits derivable from lands irrigated by 
Buoh works; it is enacted as follows :—  . . . ”

So far as the preamble goeŝ  the Act would not appear to be 

directed against lands such as those of the respondent; for it is 

admitted that no works or action of the Government have either 

created or increased the supply of water to Ms lands. It is 

nevertheless true, as was indicated by Lord Pai^keb in his judg- 

ment in Kandukuri Balasurya Bow v. Secretary of State for 
India{l)f that section. 1 of the Amending Act makes operative 
provisions somewhat in excess of the apparent ambit of the 

preamble. If so, the section must govern.

It is in the following terms :—

“ Sections 1 and 4 of the Madras Act YII of 18C5 . . . 
shall be read and coustruod as if at the time of the passing of the 
said Act there were and have been inserted in lieu of the said 
sections the following, viz. :—

“ (a) "Whenever water is supplied or used for purposes of irri- 
gation from any river, stream, channel, tank or work belonging to, 
or constructed by Government, and also,

“ (b) Whenever water by direct or indirect flow oi' by perco
lation or drainage from any such river, stream, channel, tank or 
work from or through adjoining land irrigates any land under 
cultivation or flows into a reservoir and is thereafter used for 
irrigating any land under cultivation, and, in the opinion of the 
Oollector, subject to the control of the Board of Revenue and of the
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Government, sa c li irrigatiou is beneficial to, and sufficient for  t t e  Seoretaby  

requirements of, tlie crop on such land,
“  It sta ll be law fu l for the G-overnment to levy  at pleasure on in  Oouncii. 

the land so irrigated a separate cess for such water, and the 
Government m a y  prescribe the rnles under which, and the rates at o f  B o b b i l i .  

which, B uch  water-cess as aforesaid shall be levied and alter or Lord Siiiw. 
amend the same from  time to time,

“  Provided that where a zamindar or inamdar or any other 
description of landholder not holding uader rijotwari settlement is 
by virtue of engagenaents with the Governm ent entitled to  irrigation 
free o f separate charge, no cess under this A ct shall be imposed for 
water supplied to the extent of this r igh t and no more . . . ”

The respondent’s position is that of a 25amindav not holding 
under ‘ ryotwari settlement he iŝ thereforej a person directly 

pointed to by the proviso just cited, and in view of the history 

of the lands as already sketched, the question is at once raised 
as to whether this zamindar is “ by virtue of engagements with 
the G-overnment ” entitled to irrigation free of separate charge.

If he is, thea no cess is leviable in respect thereof; nor would 
any cess have been  lev iab le  under the Act of 1865 as unamended; 
for b y  section 4 o f  the Act of 1865 there is a similar proviso of 
exemption. The reason for such a proviso is not far to seek.
The Government was contemplating irrigation works, and along 

with these the financing of those operations ; and the preamble 

indicates not obscurely that the financing was to be met by way 

of a fit return to Government on aocount of the inc reased profits 

which would be d.erivable from lands irrigated by sncli Govern

ment works. If; however; in consequence of other arrangements^ 

or, as section 1 puts it, engagements/ the irrigation had been 

ao'complished and financed apart from, expenditure nnder the 

statute, then those lands should stand free from the statutory 

cess.

The question accordingly in the present case is whether there 

are such ^engagemeots with the Government*. On this ques

tion there was a sharp division of opinion in the Courts below, 

and it is necessary to state how it is that th.e Government's claim 

to be owner of the channel arises. In the year 1833 the 

Palkonda zamindar rebelled against the Government. His lands 

were in consequence forfeited to the Crown. As already stafced̂  

the artificial channel was at that time constructed, and the
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SsoRKTART irrigation as a system applicable to the lands of Bobbili was in
op State operation. No attempt was made by tlie Government of
FOR India ^
XN CcuNcii* the day to change the footing* npoa which the inngation vigbta 

Maha*eajah were enjoyed, or to assevt any right in the Crown, a« owner of 
OF servient tenement of Palkonda, which would lessen or inter-

Lord Shai?. £0 3 . 9  ^xth the continued enjoyment of the easement by the 

respondent’s predecessors, as of right and without exaction or 

charge.

What was the nature of this rig-ht of easement ? It was to 

receive and utilize for irrigation purposes from an artificial 

channel a supply of water. It is, of course; in accord with legal 

theory that such a right of easement is created by grant, but it 

is also sound law that a grant of sach a right is presumed from

long possession, although the actual transaction of making such 

a grant cannot be discovered or proved. The present case is 

accordingly in no way singular in this respect, that the acts of 

parties over a long course of years point 60 the enjoyment of an 
easement founded npon a grant by the owner of the servient to 

the owner of the dominant tenement.

Upon the facts of the present case it appears to be clearly 

established that for about fifty years, namely from  1814 till 1865, 
when the Act was passed, t̂he owners ol' Palkonda and the 
zamindar of Bobbili stood in the position of having, the one a 

servient, and the other a dominant tenement, with th e unchal
lenged en joym ent o f  the easement o f  water-supply as stated. 
Had the question now in suit accordingly arisen in th e  year 
1864, there seems little reason, to doubt that the right of the 

respon den t would have been settled npon th at footing.

But the matter does not end there. The Act of 1865 was 

passed, and for forty-two years the same state of matters was 

continued. Had this suit been raised in the year I860 instead 

of 1907, a serious question would still even then have arisen, 

namely, whether the words in the section ‘ engagements with 

the Government ̂ did not require a conafcruotion inclusive of 

engagements with the Government or its predecessors in title, 

as only by such a construction could justice be done to the 

tnanifest intention to reserve as against water cess those who 

had already been furnished with their own water-supply.



The position, is strengthened by the further lapse of time 

aud, ill their Lordships’ view, the Grovernment must stand ^os^nku 

committed to the fcransactions which th ej have accepted aa ™  Councii 
binding parties for a period of between eightj and ninety yearŝ  Mahawjah 
during widch (including forty years since the Act was passed) B o b b i l i . 

the zamindari of Bobbili has been enjoyed without any question Siuw, 

that the zaminciai' held under a tenure which gave him the 
benefit o! the proviso in the statute.

This view is in no way in conflict with the view of Lord 

Pabker ill the case referred to. On the contrary, it appears to 

be supported by certain passages in that judgment. His 

Lordship refers to the permanent settlement in the Miadras 

Presidency under which the G-overnment granted to the 
zamindars

‘‘ a permanent property in their laud for all time to come, and 
would fix for ever a moderate assessment of public revenue on euoh 
lands, the amount of which should never be liable to be increased 
under any circumstances ” ;

a n d  l i f '  a d d s  i

“Under these circumstances the Government could not impose 
cess for the use of water, the right to use which was appurtenant 
to the laud in respect of which the jumma was payable without in 
fact, if not- in name, increasing the amount of such jumma, and thus 
committing a breach, of the obligation undertaken at the time of the 
permanent settlement.”

With regard to the actual question in the present case, judg

ment was expressly reserved. Eeferring to the difficulties 

whioli arise in the construction of the Act and the fact that the 

levy is made on the basis of the area irrigated, irrespective of 
profits, Lord Parker said :

“ If in order to avoid this result reliance were placed on the 
first proviso, the qaestion would arise whether it were possible to 
imply some engagement with the G-overnment arising out of the 
natural or prescriptive right of the riparian owner.”

That question so reserved is the point now in issue. In their 

Lordships’ opinion such an engagement should be implied in the 
oiroumstances already set out, The predecessors of the respond
ent were using the water as of right when the servient 
zamindari was forfeited to the Crown in 1836 ; with the owners 

of that zamindari they had, to use the general term employed in
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Secebtaby the statute^ a g o o d  '' e n g a g e m e n t" :  in ta k in g  the serv ient 
fos^Inma ®state, this engagetnenb a ccom p a n ied  the tran saction , and the 
IN OouNcit, en gagem ent was th erea fter  w ith  th e  Crow n. In  short, the 
Maitabajje forfeiture cou ld  not op erate  against a dom inant and n n forfe ited  
Off BoijBu i. W ith  acqu is ition  b y  for fe itu re  the C row n  becam e

Lord Shaw, bou n d  to take the fo r fe ite d  estate tantum et tale, as it stood  in 
the su b ject who h ad  rebelled , that is to Hay, to  respect the 
r igh ts and in particu lar the easem ents e n jo y e d  b y  others. 
O therw ise the scop e  o f  the forfe itu re  w ould b e  extended ; pro 
tanio it  w ou ld  fa ll upon in nocen t and loyal su b jects .

T h is is sufficient for  disposal o f  the appeal. T h e case was 
u n fortu nately  m uch d elayed  ow in g  to  various causes n ot suffi
c iently  explained. T im e also was occu p ied  b y  a rem it fo r  
inqu iries in  regard  to  the ow nersh ip  o f the r iver itse lf from  
w hich  the w ater was draw n b y  the channel. W h ile  their 
L ordsh ips do n ot d iffer from  the conclusion  upon that top ic 
arrived  at b y  the H ig h  Court, th ey  are o f  op in ion  th at th e  case 
should be determ ined  on  the sim pler g rou nd  a b ov e  stated. In 
their L ordsh ip s ’ op in ion  the G row n has fa iled  to  eatab lith  the 
liability  o f  the respondent.

T heir L ordsh ip s w ill hum bly advise H ia M a jesty  th at the 
appeal b e  d ism issed  w ith  costs.

Appeal dismused. 
S o lic itor  fo r  th e a p p e lla n t ; Solicitorj India Office.
S olic itor  for  the r e sp o n d e n t ; Douglas Grant.

J.y.W.
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