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.even a necessary step, because a man muy make a false return  Ruwe.
A . EMPEROR
who has no books either to produce or to withhold. Conversly, .

a man might withhold his books and render himself liable to H"O‘g'%‘:"” )
punishment under section 89, without taking the farther step  —
of sending in a false return. I conceive the policy of the statute TK‘E,;’;’;;? 1.
to be, to provide by section 39 a punishment for any of the steps
likely to be adopted by a fraudulent assessee to impede the
Collector in a just estimate of hiz true income; and to
provide an altervative remedy of punishment under section 40,
or penal assessment under secction 24, for an actual false
rebturn, If he commibts one of the former offences, he may
be punished for it, though he does not commit the latter;
if he commits the latter, he may be punished for it in one of
two ways, and one only. Bub if he commits both, he may be
separately punished for each, I’erhaps the clearest way to put it
is by an illastration. ~Suppose a man to have committed an
offence under section 39, by withholding bis books, and o have
been prosecuted and convicted for it befors he made a return of
his income, as he clearly might be; suppose that subsequently
he returns his income at a figure found to be false—conld any
one say thab his convietion under section 3Y was a bar either
to his being penally assessed, under section 24, or convicted under
section 4V 7
K.R.
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Mulgeni lease—Covenant against alienation—Breach—Assignment, validity of,

In the case of mulgeni lvases in Kanara execmted prior to the Transfer of
Property Act, an assignmont of the lease by the lessee in breach of his covenant
not to assign is perfectly valid. Parameshri v. Vittappa Shanbage, (1903), LLR.
26 Mad 15%, explained.
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Tamaya v. Timepa Ganpaye, (1883) I.L.R., 7 Bom. 264, Basarat Ali Khan v,
Manivulla, {1969) LL.R., 86 Calc, 745 and Prowode Renjan Ghosh v. Aswini
Fumar Nag (1914) 18 U.W.N. 1138, followsd. .

fer BmsHAGIRI AYYAR, J.—~The same principle would apply even in the cage of
& mulgeni lease executed subsequent to the Transfer of Property Ach.

Arpear under clause 15 of the Letters Patent against the judg-
ment of BakgweLy, J., in Seshagiri v. Seshamma(l)

By a mulgeni chit, dated 29th December 1876, the plaintift’s
predecessors-in-title granted to the predecessors of defendants
4 and 3 a lease in perpetuity of certain agricultural land
containing the following clause: ‘ When you and also your
representatives do not require this property, it should be delivered
back to us and to our representatives, and you shall have no
right to alienate the same to anybody in any way.’ By a sale
deed, dated 16th January 1907, defendants 4 and 5 assigned
their interest to defendamts 1 to 3. In 1916 the plaintiff
obtained a decree against defendants 4 and 5 for reut due for
1913 to 1915 and then sought to execute this decree against the
leagehold property ; but defendants 1to 3 obtained an order
in those proceedings recognising their interest in the demised
property, and this suit was brought to establish plaintiff’s claim
against it as the property of defendants 4 and 5.

The lower Courts dismissed the suit and the Second Appeal
was heard by Bakewenn and Pamuues, JJ. His Lordship
Mr, Jostice BaxrweLt construed the clause as meaniﬁg- that the
lessees agreed that if they did not wish to enjoy the demised
land themselves they would not transfer it to a third party but
would surrender it to the lessors. He further held that if the
lessors did not avail themselves of their right of re-entry the
grant remained norestricted and carried with it the right of
alienation. His Lordship therefore held that the assignment
was operative and that the suit failed. His Lordship Justice
Prruuips was of a contrary opinion. The appeal was dismissed
and thereupon a Lietters Patent appeal was preferved.

K. T. Adiga for Lakshman Bao for plaintiff.~~Baxsweir, J,
held thabt in spite of the agreement the lessee could alienate,

(1) Beeond Appeal No. 1172 of 1918 preforred against the deores of
L. G, Moone, the District Judge of South Kanara, in Appeal Suit No. 211 of
1917 against the decree of M. Ananthagiri Ruo, the Distrios Munsif df Udipi,
in Original Suit No. 68 of 1017,
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His Lordship thought that theve is a right of re-entry. Thisis  Torer
not the case of either party. I submit that ap assignment by SNH;,\.GM
the legsee does not pass his interest when the lease contains SesHamma.-
a covenant as in the prosent case. Parameshri v. Vittappa
Shanbaga(1) supports me. See also Jacki Minezes v. Venkatra-
mana Kamthi(2) and Narayane v. Narayana(3), The latter is a
decision exactly in point. Basarat Ali Khan v. Manirulla(4)
is against me, but it was dissented from in Jacki Mineges v.
Venkatramana Kamthi(2), which.was decided by Sapastva Avvar
and Pmnrips, JJ. Section 10, Transfer of Property Act, says
that restraint against alienation is valid.

0. V. Anantakrishna Ayyar for respondent.—Assignment
passes by title and the landlord’s only remedy is to claim damages
for breach of contract. My lease is one of 1876 and therefore
English law applies. All the text-books treat it as settled that
in England the estate would pass. See Halsbary, Vol. 18,
page 575, Foa on Landlord and Tenant, page 268, Redman
on Landlord and Tenant, page 356. See also Williame v.
Earle(5), London Corporation v. Oounfy of London Electric Supply
Company(6), Parker v. Jones(7), Basarat Ali Khan v. Maniru
MMa (4) and Promods Ranjan Ghosk v. Aswin Kumar Nag(8).
In Donoughinore (Lord) v. Forest(9) the law is stated to be the
same, though changed as regards Ireland by special statute.
The cases in this Court are all hased on the doubt suggested in
Porameshri v. Vittappa Shanbaga(l) and are wrong. Sectiong
6 and 111 (g) of the Transfer of Property Act referred to.

Warts, C.J.—In 1876 the plaintifi’s predecessors-in-title Warris, 0.J.
granted 2 mulgeni lease, containing a covenant against alienation,
to the predecessors of defendants Nos. 4 and 5, who in 1907 in
breach of their covenant alienated the holding to defendants
Nos. 1 to 8. The plaintiff having obtained a decree for rent
against defendants Nos. 4 and 5 in Original Suit No, 490 of 1916,
attached the holding in execution of the decree, when defendants
Nos. 1 to 8 put in a claim petition and succeeded in getting
the attachment raised. The plaintiff then filed this suit to

(1) (1908) I L,R., 26 Mad., 157. (2) (1e15) 28 1.C,, 904 Mad.
(3) (1883) LL.E, 6 Mad, 827, - (4) (1909) LL.R., 36 Oalc., 745.
(5) (1868) L,R., 8 Q.B., 789 "~ (6) {1910] 2 Ch., 214,

(1) (101@] 2 K.B,, 82. (8) (1914) 18 C,W.N., 1138,

(9) (1871) & LR, O.L,, 443. :
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establish his right, which was dismissed by both the lower Courts.
In Second Appeal, BakewsLL and Prnuies, JJ., differed and
this is an appeal from the prevailing judgment of BarewrrL, J.,
dismissing the suit. It is well settled in England that an
assignment by a lessee in breach of his covenant not to assign
is porfectly valid to pass the term; and we have been asked to
apply the same rule here as it was applied by Sareext, C.J., in
Tamaya v. Timapa Ganpaya(l), in Basarat Ali Khan v. Mani-
rulla(2), Promode Ranjan Ghosh v. dswin Kumar Nag(3), and
by BarEwELL, J., in the present case. On the other hand it was
countended that the rule was inapplicable, on the authority of an
observation of BmasEvam Avvawear, J., in Parameshit v.
Vittappa Shanbaga(4), which was followed by a Bench of this
Court in another case. All that Buasayam AvYvaNcaw, J., said
was that a transfer by the lessee in breach of a covenant not to
alienate might be void against the lessor, and that in his view
the transfer would be inoperative to secure to the transferee, as
against the lessor, the benefit of the lessor’s contract, under
section 108 (¢), Transfer of Property Act. I have no doubt the
learned Judge was well aware that such transfers are valid in
England, and having regard to his express mention of section
108, Transfer of Property Act, I think that his suggestion that
they may be void was made with reference to the fact that in
section 108, Tramsfer of Property Aet, the lessee’s power of
transfer in clause (§) and the provision as to the transferee’s
rights under the transfer in clause (¢) ave made subject to the
words ‘in the absence of contract or local usage to the contrary’,
abt the beginning of the section. It may be argued on the
strength of these words, and this, I think, was the view Brasavax
AYYANGAR, J., was disposed to take, that whatever be the law in
England, the Transfer of Property Act only recognizes transfers
by the lessee in the absence of a contract by him not to
alienate, which of course means a valid contract. It hag,
however, been expressly’ decided and may now be considered
gettled, that covenants not to alienate are valid under the
Tra.ﬁsfer of Property Act, as being for the benefit of the
lessor, and it was 8o held by him in that case. It would also

(1) (1888) LL:B., 7 Bom, 262, (2) (1909) I.L.R., 38 Galo., 745.
(3) (1914) 18 O.W.N., 1138, (4) (1908) LL.R., 26 Mad., 157,
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goem . that the learned Judge was disposed to apply the same - TUme
rule to agricultural leases not governed by Chapter V, even SESH,? Gt
when they were executed before the coming into force of the SEsEAMMA.
Act. As regards the last point, the English rule was applied in Wattzs, C.J.
1883 in Tamaya v. Timapa Ganpaya(l), by Sarcent, C.J. and

Mgzrviny, J.,in the case of one of these mulgeni leases in North

Kaunara executed before the enactment of the Transfer of Property

Act, after a very careful examination of the histery of this tenure

in the previous case Vyankatraya v. Shivrambhat(2), judgment

in which was given on the same day. It was there pointed out

that in ancient times the interest of the permanent lessee or
mulgenidar was freely transferred, and that restrictions against
alienations by mulgenidars though not invalid, were of compara-

tively recent origin. In these circumstances, I have come to

the conclusion that the desision in Tamaye v. Timapa Gan-

paya(l), is sufficient authority for the application of the English

rule, in the case of mulgeni leases in Kanara execnted prior

to the Tramsfer of Property Act, and that it is unnecessary to

consider the effect of section 108 of that Act on transfers by

lessees in breach of covenants in leases subsquent to the Act,

more especially as the view of the section apparently taken by
BussrYAM Avvancar, J., has not yet been expressly adopted in

any cages, and on the other hand, the HEnglish rule has been

applied in Calcutta even after the passing of the Act, though

without advertance to the terms of section 108. In the resuls,

[ agree with BareweLy, J., and dismiss the appeal with costs.

Ovprrsip, J.—I agree with the judgment just delivered. Ororieso, J,

SesEAGIRI AYYAR, J.—The plaintiff’s predecessor granted to Sesmaarm:
the ancestor of defendants Nos. 4 and 5 a mulgeni lease of Aruas, I,
the property in dispute, in 1876, On 18th January 1907,
defendlants Nos, 4 and § transferred that lease fo defendants
Nos. 1t03. The plaintiff obtained a decree for rent against the
former, and attached the properties ignoring the transfer and
treating them as if they still belonged to the judgment-debtor.

The question is whether the plaintiff is entitled to do that.

The lease was granted in the year 1876. There can be no

doubt that, if the alienation had been made in the year 1878 or

(1) (1883) LL.R.,'7 Bom,, 262 (2)  (1888) LL.R., 7 Bom,, 256,
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1877, and if the question came up before the Courts before
1882, it would have been decided, following English decisions
enunciating principles of equity, justice and good conscience,
that the alienation was not invalid, I fail to see why the
conclusion should be different because the matter comes up
before the Court after the Transfer of Property Act was passed.
The vule that prima facie, the legislative enactments of this
country should be consulted for principles of equity, justice and
good conscience should not be held applicable to a transaction
which was entered into hefore the Act. It would lead to
anamolous results to interpret a document in a sense in which it
could vot have heen construed when it was executed. More-
over, to the olass of leases with which we are concerned, the
Transter of Property Act in terms does not apply.

I shall next deal with the question with reference to the
Transfer of Property Act itself. Under section 8, every kind of
property may be transferred subject to certain exceptions, By
virtue of section 8, every such transfer passes to the transferee
all the interest which the transferor has in the property, and in
its legal incidents. Section 10, provides that a condition in a
lease reserving a benefit for the lessor, or those claiming under
him, will not be regarded as a repugnant condition. Section 12
is important, After enunciating the general rule that conditions
reserving a benefit to the transferor on the transferee endeavour-
ing to dispose of the property are invalid, it says that the
benefit clause in a lease is an exception to the rule. This, and
section 10, are clear indications that no condition against aliena-
tion s valid unless it be in a lease, and the condition is for the
benefit of the lessor. Cousequently, whenever in a lease a
contract to the contrary is inserted, what the Court has to inquire
into is whether that contract is for the benefit of the lessor. I
do not think this proposition is affected by anything contained
in section 108,

Clause (¢}, of that section, provides that the lessor shall be
deemed to contract with the lessee, that if the latter pays the
tent he may hold the property during the period of the lease
without interruption. The further provision is that

 the benefit of such a contract shall be annexed to and go
with the lessee’s interest and may be enforced by every person in
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whom that interest is for the whole or any part thereof from time
to time vested.”

~ I understand this sentence to mean that the lessor would
ordinarily have a right to rent against the lessee’s assignee,
and the lessee’s nssignee would have a right to claim that
the lease shonld subsist dnrving the stipulated period. This
undoubtedly is subject to any condition against alienation that
may be found in the lease deed, provided such a condition is for
the benefit of the lessor. Clause (4) is absclute in terms, but 1
take ib that the lessee will be governad by the prohibitions
mentioned in sections 10 and 12,

Then we come to section 111 which deals with the determi-
nation of the leage. It is to be noted that there is no provision
terminating a lease on the breach of every condition in the lease :
that is to say, every breach of a contract would not determine a
lease ipso fucto. By clause (g), it is provided that the lessec
would incur forfeiture if he breaks an express condition to the
effect that, on breach thereof, the lessor may re-enter or the lease
shall become void. If there is no provision for re-emtry, or
declaring that, on the breach of a condition, the lease shall become
void, forfeiture is not incurred. Consequently, a bare stipula-
tion that the lessee shall not transfer the property would not
render the transfer inoperative.

- The further question is, what is the construction to be placed
on the words in sections 10 and 12 of - the Transfer of Property
Act, “except in the case of a lease whether the condition is for
the benefit of the lessor or those claiming under Lim”’, TFrom
the earliest times, in England, it has been held that a mere
restraint upon alienation is not a covenant for the benefit of the
lessor. The principle which has guided the framers of the
Transfer of Property Act,and which also underlies the decisions
of the English Courts is this: ordinarily the transferee of
property is entitled to dispose of his interest in any way he
chooses. A condition imposing limitations on hiwn is not valid.
A few exceptions are however recognized. One of them is
where the landlord, apprehending that the transfer will injuri-
ously affect his interest, stipulates that on the breach of the
condition, he shall be at liberty to re-enter the property or to
declare that the lease is void, In such cases, a direct benefit to
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him is secured, which would enable him to grant the lease to
somebody else. A covenant by which he seeks simply to
impose restrictions upon a lessee is not recognized by law as
specifically enforceable. Section 111 of the Transfer of Property
Act fully recognizes the above prineiple. Therefore, the con-
struction that I place on section 108 is that no contract to the
contrary will be regarded as binding between the parties, unless
it be a contract which enables the landlord on the breach of it
to re-enter possession or to put an end to the lease. In my
opinion, the bare prohibition, not being for the benefit of the
landlord is not a contract to the contrary which the law
recognizes as operative.

I will not refer to very many English decisions. Re
Johnson, Bz parte Blackett(1), Poul v. Nurse(2), all enunciate
the prineiple I have mentioned. In Williams v. Harle(8),
Bracksuory, J., with the concurrence of Lusw, J., said :

““ Though there is a covenant binding on the defendant not to
assign, the assignment is nevertheless operative. . . But the
plaintiff is entitled to recover indirectly by way of damages for the
breach of the covenant not to assign,”

See also Hatton v. May (4). I shall now examine the Indian
cases. In Narayana v. Narayana(b), the learned judges held
that a stipulation that the lease shall be cancelled is a penal one
which can be relieved against. There is also a dictum in that
case to the effect that the alienation will be inoperative against
the lessor. In Parameshri v. Vittappa Shanbaga(6), Mr. Justice
Baasayam Avvawear after dealing with a number of other
circumstances expressed himself thus :—

“ It may also be that a transfer by the lessee, absolately or by
way of mortgage or sab-lease, in breach of the covenant not to alie-
nate, will be void as against the lessor and he may realise arrears of
rent due by the lessee, by attaching and selling his interest in the
lease ag effectually as if there had been no transfer by the lessee.”

This is a very guarded statement, which suggests, without
deciding, a possible conclusion. In Jacki Minezes v. Venkat-
ramane Kamthi(7), Mr. Justice Sapasrva Avvar and Mr. Justice

(1) (1894) 70 L.T., 381, (2) (1828) 8 B. & C., 486,

(8) (1868) LR, 3 Q.B., 739. (4) (1876) 3 Ch. D, 148.
~(5) (1888) LL.R., 6 Mad,, 827. (6 (1908) I,L.R., 26 Mad., 157,

(7) (1915) 28 I. C., 904 (Mad.).
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Narire simply followed the dictum of BEAsHYAM AYYANGAR, d.,
without discussion. On the other hand, we have in Basarat Al
Khan v. Manirulia(1), the well-considered opinion of Sir
Lawgenor Jevkins, C.d., and Mooxerizg, J. This was followed
in Promode Ranjan Ghosh v. dswin Kumar Nag(2). See also
Nil Madhab Sikdar v. Narattam Sikdar(3), Mahananda Roy
v. Saratmai Debi(4), and Akram Ali v. Durga Prasanna Roy
Chowdhiri(8). Tn Madar Saheb v. Sannabowa(6), it was held
that a clause in a lease prohibiting alienation unaccompanied
by a provision for re-entry did not put an end to the lease.

The above discussion leads me to the conclusion that Mr.
Justice BaxewsIL has taken the right view.

I am therefore of opinion that the appeal fails and should be
dismissed with costs,

M.H.H.

APPELLATE CRIMINAL—FULL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice
Ayling and Mr. Justice Coutts Trotier.

ELACHURI VENKATAC HINNAYYA AND IHREE OTHERS
(Aocusep), PeTITIONERS,

Ve
KING-EMPEROR (Resroxpmnt), REsroNpENT.

Crimingl Procedure Code (A¢t ¥ of 1898), ss, 107, 850, Proviso (1)—Transfer of
. Magistrate— Trial de novo—NRight of accused,
Section 850 (1), proviso (a), Criminal Procedure Code, applies to proceedings
under section 107, Oriminal Procedure Code, and the accused in a security case
is entitled to a trial de nove on the Magistrate being transferred.

Prritron uiider sections 435 and 489 of the Criminal Procedure
Code {Act V of 1898), praying the High Court to revise the order
of C. F. Brackensury, the District Magistrate of Kurnool, in

(1) (1909) L.L.B., 36 Calec., 745. (3) (1914) 18 O.W.N., 1138,
(%) (1890) 1.L.R., 17 Calc., 826. (4) (1911) 14 C.L.J. 588,
(3) (1911) 14 C.LJ., 614, (6) (1904) LL.R., 21 Bom,, 195.
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