
G-opai-a- I agree with my Lord the Chief Justice that the Lower Court’s 
oBAR-juLu is right and that this appeal should be dismissed with
S dbbamma. costs.

Spbnoee, J.
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APPELLATE CRIMINAL.
Before Mr. Justice Ayling and Mr. Justice Gouits Trotter. 

i920, EING-EMPEK.OE (Complainat t̂), APFELti.N'r,
January 20, '
31 and 27. v.

MESSRS. A . M. H O O S A F A L L T  &  Co., r e p r e s e n te d  

BY A L L Y  M U H A M M A D  S A M S U D D B E N  and th b b e  oth bks  

( A c c u s e d ) , Bespohdents.*'^

Income-tax Act (FII of 1908), sec, 24, proviso 2, 39 (5), 40 and 41—faiZttre to 
produce aeeounts-—Prosec'iotion under sec. 39 (d)—Penal Assessment— levy  
o/, whether a bar to prosecwtion— Bar tinder sec, 34, ■proviso 2, wheiher 
applicable.

Section 84, proviso 2, o£ the Indian Income-tax Act, doea not bar the 
proseciitioii of an accused for an offence under secfcion 39 {d) of the Act, for 
failuTe to prodxioe aooounts, wben penal asEessment had been levied on him, 
under section 24, in consequence of his making a false return of his income,

A p p e a l  against the order o£ acquittal of E. H. M. Bower, the 
Fourth Presidency Magistrate, EgmorSj in Calendar Case No. 6860 
of 1919 (Georgetown Court).

The respondents, who are a firm of traders in Madras, were called 
upon by the Collector of Income-tax, Madras, to submit n return of 
their income for assessment, of income-tax. On 12th August 1918, 
they furnished a return showing an income of Rs, 18,836-12-0 
A s  the Collector was not satisfied with the truth of their return 
he issued notice to them, under section 18 of the Act, 
to produce their account books on 4th February 1919. They 
failed to prodace their account books, in pursuance of the notice  ̂
nor did they appear before him on a subsequent notice issued 
to show cause why they should not be prosecuted under 
section 39 (d) of the Act. The Collector thereupon by an order, 
dated 13th March 1919, directed their prosecution under the said 
section and a complaint was accordingly made on 3rd April 1919,
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before tlie Presidency Magistrate, Madras. Meanwhile tlie Kin©- 
Collector issued notice to the respondents, on 13th March 1919, 
to show caase why penal assessment should not be levied, and 
on 21st March 1919, the Oollector passed an order under 
section 24 of the Act levying penal assessment to the amount 
of Rs. 2,572, payable in two instalments.

The respondents against whom the complaint was preferred 
on 3rd April 1919, pleaded inter alia, that the prosecution was 
barred by the provisions of section 24, proviso 2, of the Income" 
tax -Act, as penal assessment had been levied on the same facts 
by the order previously mentioned. The Presidency Magistrate 
upheld this contention of the respondents and acquitted them.
The Government preferred this criminal appeal.

The Grown Prosecutor for the Crown.
8. Bangaswami Ay yang ar for the respondents.

Ayling, J.— The accused in this case were prosecuted for an Aitlinq, J. 
offence under section 39 (d) of the Indian Income-tax Act, for 
failure to produce their accounts in obedience to a notice issued 
by the Collector of Madras.

They have been acquitted by the Fourth Presidency Magis­
trate on the sole ground that the prosecution is barred by the 
second proviso to section 24 of the same Act, which runs .thus ;

“ Provided further that no prosecution for an offence against 
this Act shall be instituted in respect of the same facts on which a 
penal assessment is made under this eectiori,”

The only question for our decision is whether the Magistrate 
has rightly interpreted the section as barring the prosecution 
in this case.

In my opinion lie was clearly wrong. Exhibit V III  of 
21st March 1919 is the order imposing penal assessment on the 
accused. It does not state the facts on which it was based, but 
these must be deduced from the Collector's previous letter,
Exhibit V, of 13th March 1919, which runs as follows :—

“ In your D return, dated 12th August 1918, you showed 
your income for 1917-18 as Ea. 18,836-12-0, bat you did not 
produce your accounts before the Special Income-tax Officer when 

„ he called upon you to do so. On the best information that I 
could secure, I have estimated your income at Rs. 60,000 and 
have assessed you on that figure. I ^have thus reason to 

38-a
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K ing- suppose that you have deliberately returned your income at less 
JSMPisaoR its real amount. I hereby require you, under section 24

ffoosANALijy of Act VII of 1918, to appear before me at 12 noon on 
’ 19th. March 1919, with a written statement showing cause ivhy you

Ayung, J. should not be required to pay penal assessment at a rate not 
exceeding double the rate that would otherwise have been payable 
on the diiference between the income of Rs, 18,836-12-0, shown in 
your return, and Rs. 60,000 on which I have assessed you to income- 
tax for 1918-19.”

Now it is perfectly true that the accnseds’ failure to prociuce 
their accounts is set out in the letter, and was, as the Magistrate 
says, a fact before the Oo]lector at the tiine he wrote this 
letter, and when he levied the penal assessment. Bat it is 
equally clear that this was not the fact on which the assessment 
was made. The letter begins by reciting that accused had 
returned their income at Ra. 18,000 odd. It then adds (1) that 
that tiiey have failed to produce their accounts in support of 
their return, and (2) that the Collector’s independent inquiries 
disclose the fact that their real income was Ra. 60,000, The 
Collector then proceeds :—

“ I have thus reason to suppose that you have deliberately 
returned your income at less than its real amount.”

And, on this, calls on them to show cause why they should 
not be required to pay penal assessment. The failure to produce 
accounts may have been one reason why the Collector preferred 
the result of his own inquiries to the assessee^s return ; but it is 
the falsity of the return, not the failure to produce the accounts, 
which is the fact on which the penal assessment is made.

Indeed, section 24 makes it clear that it is only a return 
of income below its real amount, which could be the basis of 
an order for penal assessment. The Collector has to be 
satisfied that the assessee has returned his income below its real 
amount, either bŷ  concealing particulars of it, or deliberately 
furnishing inaccurate particulars.

The proviso though couched in general terms appears to be 
intended to bar a prosecution under section 4 ’) of the Act, not 
one under section 39, which deals with, omissions of a totally 
distinct nature to the act with which section 24 is concerned,

I would set aside the Magistrate's order and direct him to 
restore the case to file and dispose of it according to law.

500 THE INDIAN LAW REPORTS [VOL. X L iii



OouTTs T e o tt b b , j , :— I agree, but as fciie case is of some public K i n q - 

importance, I will state my reasons iii my own words. The 
respondenfes were prosecuted before the Fourth Presidency
Magistrate, under the Indian Income-tax Aob (VII of 1918). -----
He acquitted the accused, on the view that the second proviso CoatT#. 
to section 24 oi; the Act barred the proseontion. Government 
appeals against the acquittal.

The facts can be stated very briefly. The respondents are a 
firm carrying on business in Madras, and they were called, upon 
in the ordinary way by the Collector to furnish a return of their 
income for purposes of assessment for income-tax. On 12th 
AngnSt 1918  ̂ they furnished, a return showing an income of 
Rs. i8,836'12-0. The Collector was not satisfied of the truth of 
the return, and on 4th February 1919 notice was given to 
the respond.enfcs to produce their account books^ under section 18 
of the Act. This notice and. a snbseqnent one calling upon the 
firm to show canse why they should not be prosecuted under 
section 39 (d) of the Act were disregarded, and the books were 
not produced. The case of the respondents, on the merits, is that 
the books required for production were in the hands of partners 
out of Madras, who could not be communicated with in time j that 
defence will of course be open to them hereafter.

The Collector had meanwhile given the respondents notice, 
by a letter, dated 12th March 1919, that he disbelieved the truth 
of their return, and had estimated their income at Rg. 60,000, 
and he called upon them to show cause on 19fei March why 
they should not pay a penal assess inent on the difference 
between the figure returned and that found by the Collector to be 
the true ona. On 21st March he passed against the firm an order 
levying a penal assessment of two aunas in the rupee, on the 
difference between the actual return of Rs. 18,836-12-0 and what 
he held to be the true figure of Rs. 60,000. This he is empowered 
to do by section 24 of the Act, and no question arises as to it 
before us.

Meanwhile, he had on 12th March issu^ proceedings directing 
the proseoation of the respondents for failure to produce their 
books, a power vested in. him by section 41 of the Act. This is 
the case that has been dismissed by the Magistrate on a point 
of law : and that is the sole matter that is before us.
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King- The penal section is quite clear (section 39) :
Bmpeboe it  ̂person fails without reasonable cause or excuse to produce

HoosanaliiT on or before tlie date meationed in a notice under section 189
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& Go. (which was admittedly duly given) such accounts and documents 
Co0TTs as are referred tc in the notice, he shall be punishable 'with a fine.”ROTTER

Bat it is said that these proceedings are barred by the fact 
that the respondents have already been punished under 
section 24 o£ the Act. by the penal assessment made on 21st 
March. Section 24 enables the Oolleotor to make such an assess­
ment in cases where he finds that the assessee has:

“ concealed the particulars of his income, or has deliberately 
furnished inaccurate particulars of such income, and has thereby 
returned it below its real amount”.

Then follows this proviso :
“ Provided, that no prosecution for an offence against this Act 

shall be instituted in respect of the same facts on which a penal 
assessment is made under this section.”

The case for the respondents is that it is sought to punish 
them doubly, by a penal assessment and a prosecutionj on the 
same facts, and the learned Presidency Magistrate gave effect to 
that contention. He was clearly led to do so on his view that the 
Collector’s letter, of 12th March 1919 (Exhibit V ), treated 
the withholding of the books as a reason for the penal assess- 
roenfc, which he then th.reatened. I  think this view wholly 
fallacious. The Collecter directed a penal assessment on the 
only ground open to him under the A ct: viz., that the respond­
ents had made a false return. He had three considerations 
which led him to that conclusion, and has clearly indicated them 
in his letter, Ei^hibit V. They had returned a figure of 
Rs. 18,836-12-0, he had information that their true income was 
Rs. 60,000, and tliey had not produced their books which would 
have established their case if it was a true one. The last fact was 
merely used as evidence of the falsity of their return. They 
were not and could not have been penally assessed for non­
production of their books. This prosecution is not for a false 
return of income ; they could have been prosecuted for that 
offence under section 40 *of the Act, and then a previous penal 
assessment would doubtless have been a bar. But they are now 
prosecuted on a definite allegation of withholding books, which 
is at most a step to aid a false return to get through j it is not



»evea a necessary step, because a man may make a false return King. 
who lias no books either to produce or to withhold. Oonversly, 
a man might withhold his books and render himself liable to Hoô AjAM-sr
punishment under section 39, without taking the farther step ---- -
of sending in a false return. I conceive the policy o f  the statute Tft̂ xTEsf J. 

to be, to provide by aectioa 39 a punishment for any of the steps 
likely to be adopted by a fraudulent assessee to impede the 
Collector in a just estimate of his true income; and to 
provide an alternative remedy of punishment under section 40, 
or penal assessment under section 24, for an actual false 
return. If he commits one of the former offences^ he may 
be punished for it, though he does not commit the latter ; 
if he commits the latter, he may be punished for it in one of 
two ways, and one only. Bub if he commits both, he may be 
separately punished for each. Perhaps the clearest way to pnt it 
is by an illastration. Suppose a man. to have committed an 
offence under section 39, by withholding bis books, and to have 
been prosecuted and convicted for it before he made a return of 
his income, as he clearly might be; suppose that subsequently 
he returns his income at a figure found to be false—eould any 
one say that his conviction under section 39 was a bar either 
to his being penally assessed, under section 24j or convicted under 
section 40 ?

K .R .
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APPELLATE CIVIL.
Before Sir John Wallis, Kt., Ohief Justice, Mr, Justice 

Oldfield and Mr. Justice Seshagiri Ayyar.

U D I P I  SESHAGIRI ( P l a in iip f ) ,  A ppellant, 1920
January 21, 
February 3 

and 23.
SBSHAMMA SHETTATl a n d  t h r e e  othbbs (.D.efem'dants 

Nos. 1 TO 3 AND 5 ), R bspondents.*

Mudgeni Uase^Govenmt agai%st alienation—Sredch— Assignment, validity of.
In the case of mulj'eui leases ia Kwiara oxeoufced prior to the Transfer of 

Property Act, an assignment of the lease by the lessee iu breach of hie ooTenant 
not to assign, is j>&rfeotly valid. Parameshri v. TUta^pa Shanbaga, (1903), I.L.R,* 
26 Mad., 157, explained.

* Letters Patent Appeal No. 31 of 1919,


