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APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Seshagiri dyyar,

EOLANGERETH RAMAN NAIR AND THREE OTHERS,
(Prainrires), APPELLANTS.

v.

K OLIMATAMULLATHIL MARIYOMMA AXD TIVE OTHEGRS
(Derewpaxrs Nes, 2 1o 7), Rospowpenrs.®

Landlord and tenant —Densal of landlord's title—Torfeiture of tenancy—Deniul
that landlord’s title was subsisting—Adverse possession—Kudima tenure,
nature of ~Part of future scrvices—Resumption of lands---Right to eject
on densal of title.

A denial by the tenant of hig landlord’s title must, in order to work o
forfeiture of the tenancy, be bronght home to tho knowledge of the landlord and
it must he unequivocal and clear. The receipt and retention by the tenant of a
document of pub-lease in which he is spoken of as fhe junmi of the lands
demiged, cannot operate ag a denial of the landlord’s title so as to sanse a
forfeituro of the temancy.

If a tonant denies a swhbsisting bitle in the landlord and claims that the
property became vested in him by advorse possession, such conduct amonnts to
denial of landlord’s title prior to suit.

Lands granted on kudima tennre for past services are not resaumable,
But if granted for future services they are resumable on a refusal to perform
service, A denial by sunch tenant of the landlord’s title is tantamount to
refngal o render service,

Sroonp ArpeAL against the decree of V.S, NARAYANA Ayyam,
the Tewporary Subordinate Judge of Tellicherry,in Appeal
Suit Nos. 465 and 477 of 1916 preferred against the decree of
N. Govinpan Navag, the Distriet Munsif of Kuttuparamba, in
Original Suit No. 707 of 1913.

The plaintiffs, who are the Uralers of Tricharamannur
devaswam, sued o recover three items of lands from defendants
Nos. 1 to 4 who were members of a tarwad, and the other defen-
dants, who were tenants in possession under the former defen-
dants. Plaintiffs’ case was that the devaswam granted the plaint
properties to the tarwad of defendants Nos. 1 to 4 on kudima
right, and that defendants Nos.1to 4 by denying the title
of the devaswam long prior to suit had incurred forfeiture of

* Segond Appeal'.No. 1825 of 1918,
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their tenancy. The plaintiffs instituted the suit to recover the Rivax Nam
properties. The second defendant, to whose tavazhi the lands MAEI';.O}_IMA-
“were claimed $o belong, did not admit the kudima tenure alleged

by the plaintiffs. Tn 1876, when item 1 was attached by a
decree-holder in exscution of a decree obtained by him against

the devaswam, the predecessor-in-title of the second defendant

filed a claim petition, Exhibit D, in which the claimant set up

that the title of the plaintif’s devaswamn in the suit properties

had become extinguished, and that the property in these items

had become vested in him by virtue of adverse possession

against the devaswam. The material portions of Exhibit D,

dated 19th June 1876, were as follows :—

EXHIBIT D,

In the Court of the Subordinate Judge of North Malabar —
Petition presented under section 246 of the Code of
Civil Procedure by, ete.
1n the matter of the decree debt in Original Suit No, 30 of 1863
on the file of this Court payable by the defendants Krishnan Nayar
and three others to Krishna Pisharoti . ., . nilom has been
entered s items 1 and 7 in the Proclamation, as if they belonged to
the judgment-debtors. Reasons are given hereunder for the release
.of these items from attachment. The raid nilom has been acquired
as jenm by our ancestors and the jenm has been confirmed by the
Diary in Miscellaneous Petition No. 42 of 1871, on the file of the
Tellicherry Munsif. Paramba No. 7 has been got by our ancestors
more than sixby years ago on kadima jenm from the devaswam and is
now held on kuzhikanums by tenants who have effected considerable
kuzhikanum (improvements) and house and eattle-shed and others,
On the western side of it there is a shop built by Kunhali and
oceupied by him with the permission of No. 1 petitioner, and #ie
Jenm vight of the devaswam on this paramba is barred by Iimétation,
Therefore it is prayed that evidence may be taken and the two above
properties may be released from attachment and our cost givén'.
The decree-holders referred to in the above petition not
opposing, the claim petition was allowed by the order of the
Subordinate Judge, dated 30th June 1876, ' o
As regards items 2 and 3, in the present snit, the demial of
title relied on by the plaintifis was said to consist of the
statements made in three sub-leases executed to the predecessor-
37 ' '
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in-title of the second delendant in 1836, 1896 and 1904, by the
sub.lessees, The three documents, were filed as Exhibits II,
1L and IV and wers similar in their terms., The material
portion of Bxhibit I was as follows i—

% Marupattam, executed on 4th Angnst 1886, to Biyyathamma
and Kunhammad by Kandan, ete. I have taken charge from you
for twelve years from this date on kuzhikana pattom kudiyirappun
tenure of Yogimadathel paramba described below wkich is your
jeninoms and was in your possession before and of which possession
has now been given to me. The rent lixed to be paid annually, after
defraying the expensas of the upkeep of welabhayans cousisting of
83 cocouut trees, etc, in the said paramba belonging fo you the
jenmi, the usufrnet of which I shall enjoy, is Ra. 20,

°

e s e e s e ¢
without paying regularly every year the vent, ete., die, I keep
arrears, or if within one year T fail to plant kuzhikana nbhayams
or kuzhikhoors, ctc., orif I cut away any tree without ths jenmd's
parmission and thereby loss is incurred, it is agreed that I can be
evicted even before the expiry of the term and that arrears of rent
ghall carry 12 per cent interest. . .- . . The well also belongs
to you.
(Signed) KANDAN.”

The sttrmt Muonsif keld that the three iiems belonged in
jenm to the plaintiff's devaswam, that there was forfeituro of
the tenancy by reason of the defendants’ denying tho title of
the landlord, and that the landlord’s title was not extingnished by
limitation, and he accordingly decreed the suit in favour of the
‘plaintiffs, On appeal by the second dzfendant, the Subordinate
Judge hell that thers was no denial of the landlord’s title
sufficient in law to caunze a forfeiture of the tezancy, and he
accordingly voversed the decres of the District Munsif and

dismissed the suit, The plaintifts preferred this Second Appeal
K. D. M. Menon for the appeilant,

Mir Zyn-ud-din for the first respondent.

The JUDGMENT of the Court was delivered by

Sesuacirt Avvar, J.~The first question in this cage is
whether there is a denial of title, and if so, does the denial cover
all the iteras in the suib oronly some. Tle second question is,
supposing there is adenial, whether, having regard to the nature
of the tenure, furfeiture is incarved, On the first quesmon the
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Subordinate Judge has made some obvious mistakes which have Rmm« Nare
confused the issue. He is clearly wrong in saying that the Mummm,
denials in Exhibits IT, IIT, and IV are only repetitions of the . ~7°°
denial in Exhibit D. Exhibit D relates to item No. I, IExhibits Avvae, &
11, 111, and IV relate to items 2 and 3, and the nature of the
denials in these two sets of documents s altogether different.
BExbibit D will be considered later on. Asregards the other
docaments sve may first deal with Exhibit IT, as observations
with regard to one of them would apply ta the others as well.
Exhibit I is a sub-leasc executed to the defendants. Tn that,
the sub-lessee uses the expression with reference to the property
demised, “ belonging to you the jeumi”. In another place the
language used 1is, “withount the jenmi’s permission”. Mr.
Mcnon argued that as the defendant accepted these documents
without raising objection to the language employed, he must
be deemed to havo tacitly assumed the role of a jenmi, and to
have denied the title of the plaintiff, This seems to be a very
far-fetched suggestion. It is well understood in this Presidency,
that the denial must be brought home to the knowledge of the
landlord and it must be unequivoeal and clear. In Kemalooti
v. Muhamed(1), and in ERama diyangar v Arga Gurusami
Oheatti(2), this principle was distinetly stated. Ses also Venkata-
chariar v. Narasimha Iyengar(3). Here, the defendant did no
act which can be said to amount to a denial of the titie of his
landlord. It hgs not heen pointed out to as that the landlord
was made aware of any denial of title by the defendant, Under
these circumstances the receipt and retention of a docament by
the defendant in which he is spoken of as the Jenmi could not
operate as a denial of the plaintiff’s title. Therefore, so far as
items ¢ and 8 are concerned, the decision of Lthe lower Appellate
Court should be confirmed, thongh not for the reasans given by it,
The case as regards item 1 is different. The alleged denial
is contained in Exhibit D. That was a claim petition presented
in the year 1876 by tha defendunts’ pradecessor-in-title.. The
oceasion for this claim was an attempted sale of the property in
execution of a decree against tho plaintiffs’ prodecessor-in-title.
In the claim it was stated that the property should not be sold

(1) (1918) LL.E., 41 Mad., 629, () (1918) 8 L., 109,
(8) (i518) M, W.N,, 846,

- B7-a
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RaMAX NAIR a8 the « jenm vight of the dewaswam on this paramba is barred
Minyoxwa, Dy limitation ”. This is in effect denying the title of the jenmi

SEsHAGIRI
AVYAR, J,

to the property. In Foa on Landlord and Tenant, it is stated
that the setting up of a prescriptive title wonld amount to a denial
of the landlord’s title. The decision in Neall v. Beadle(l) is
referred to. Although that judgment is not quite explicit on
the point, it stands to reason that where a tenant impeaches
the title of the landlord on the ground that there is no subsisting
title as the property vested in him by virtue of adverse posses-
sion, such an attitude shounld be regarded as amounting to a
denial of title. '
Now comes the important question, whether having regard
to the nature of the estate in the possession of the defendants
such a denial would entail forfeiture. It is now well established
in this Presidency, following the Privy Council ruling in Abhéram
Goswams v. Shyama Charan Nandi(2), that a perpetual lease can
be forfeited by the tenant denying the title of the landlord. In
the present case the defendants’ elaim that they have been in
possession of the property for a very long time and that they
have made improvements upon the property. The plaintiffs’
allegation is that the properties in suit belong to the devaswam,
of which the plaintiffs are Uralers, and that they were leased to
the tarwad of the defendants on kudima jenmam. Asto when
it was so leased, and whether it was within the memory of man,
does not appear. The findings of the Court below, which may
be accepted, arc that the property belonged originally to the
plaintiffs’ devaswam and that the first defendant’s predecessors
must have come into possession at some time under the
devaswam. The contention of the respondents is that a kudima
or adima right is not resumable under any circumatances,
There ate no congidered decisions upon the point. In Thunkunni
Achan v, Manehu Nair(3),1t was held thatan assertion of jenmam
right by the kudima will not work a forfeiture so as to enable
the landlord to eject him. The decision cited by the learned
judges is not applicable to the present case. On the otherhand
in Mahomed Hussain Sahib v. Nagaratnam Pillai(4) Bensox and
Krisanaswaml AYYAR, JJ., confirmed a judgment of Mr. Puitrrrs

C(1) (1912) 107 T.T., 646. (2) (1909) LL.R,, 86 Cale., 1008,
(8) (1915) 2 LW, 102.- (4) B.A, No, 1418 of 1918 (unreported),
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as District Judge in which he held that an adima vight can be R,mm Nair
forfeited by denial of title. The judgment of the High Courb y,, rewma.
simply says : “ We think it is a perpetual lease. The second S
Appeal is dismissed with costs .- In Kunhambu Varhunavar v. Avyas,J.
Kunht Moya(l) Benson and Wais, JJ., upheld the decision of
Mr. Vesxarramava Par, Distiiet Judge, who refused to disturb
the kudima tenant from his holding, although there had been a
denial of title. In the judgment of the High Court there was
no discussion of the question, '
A consideration of the nature of the tenure suggests that
this case cannot be digposed of without further inquiry. In
Graem’s Glogsary an adima grant is described thus :—
“The adima grant of a paramba or garden was also often
conferred by a superior lord, or tala. Udaya Tamburan, upon his
own Adiyan or vassal; but here it was in the natore of an Tnam or
gift, no consideration having been received for it by the proprietor.
An annusl trifling tribute of superiority is, however, reserved to the
propuietor to prevent the -garden being entirely alienated. The
garden reverts to the proprietor on failure of heirs on the part of
the adiyan, and if the adiyan takes part with the enemies of his
patron, the latter may resume the property. Under any other
circumssances the adiyan cannot be dispossessed, and he has the
right of burial within the garden.”
“In this (deseribing a kudima grant) the land is made over
in perpetnity to the grantee, either unconditionally as a mark of
favour, or on condifiion of certain services being performed. The
terms adima and kudima mean a slave, or one subject to the land-
lord, the grant being generally made to such persons. A nominal
fee of about two fanams a year is payable to the landlord to show
that he still retaing the proprietary title. ILiand bestowed as a mark
.of favour can never be resumed ; but where it is granted as remu-
neration for certain services to be performed, the non-performance
of such services, involving the necessity of having them discharged
by others, will give the landlord power to recover the land. The
ron-payment of the annual fee will form no ground for ousting the
gra.nie,e, but it will be recoverable by action. The hereditary pro-
perty of Native Princes cannot be conferred on this tenure, the -
ruling Princo having only the right of enjoyment during life without
_power to alienate. (Proceedings of the Court of the Sadder’Adalat
No. 18, dated 5th Angust 1856.)”

s A.. No. 987 of 1004 (unraported)
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Logan in his Malabar Law accepts the above description as
correct. In thercport submitted by the Malabar Land Tenures
Com mission the above quotation is accepted as correctly defining
the kudima and adima tenmves. The question in this case is
whether the grant was made for past services or for futare
services, If the former, apparently the tenure cannot be
resumed. If the latter, there can be no guestion that for failure
to perform tho services the lands can be resumed. It may be
taken that tho denial of title is tantamount to a denial to render
gorvices, Therefors, before finally deciding the case, it is neces-
sa.ryu'ho call for a finding whether the devaswam granted the
lands in question to the defendants’ tarwad for past services or
for future services.

A further question mmst also be considered by the lower
Conrt. Exbibit D is dated 1878. Since its date, it was suggested,
the devaswam has received the prescribed rent and has there-
fore waived its right to enforee the forfeiture. Thore is no
finding whether the devaswam was aware of its right o eject
the defendants’ tarwad on account of forfeiture for denial of
title. The difficalt question whether the landlord is entitled to
enforce the forfeiture after a considerable period of time, even
thiongh he was aware of it and acquiesced in the tenant holding
on as if there had been no forfeiture, need not be discussed at
this stage. The lower Appellate Court must be asked to roturn
findings on thess questions on fresh evidence, if any, tendered
within three months from this date. Seven days are allowed
for objections.

In obediencs to the order contained in the above judgment,
the Tewporary Subordinate Judge of Tollicherry submitted
findings on the following three issues :—

(1) Whether the devaswam granted the landsin question
to the defendants’ tarwad for past services or for fature
services.

(2) Whether the devaswam has received the prescribed
ront and has thereby waived its right to enforce the forfeiture,

- (8) Whether the devaswam was aware of its right to eject
the defendants’ tarwad on account of forfeiture for -denial of
title, '
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.. Bis finding on issue (1) was as follows j=-

“ That the grant in question is not ons made for {utnre services
and that there is no evidence to show thab it is one made for past
services.”

His findings on issuses (2) and (3) were as follaws ;—

«“T, therefore; find issue (2) in the megalive and on isene
(3),1 find that the devaswam beeame aware cf its right to eject
on acconnt of forfeiture of the denial of title only in 1912.” _

This Second Appeal coming on for final bearing after the
veturn of the findings of the lswer Appellate Court the Court
delivered the following

» JUDGMENT.

We accopt the firding and dismiss the Second Appeal with
costs. (One set.)

KR

APPELLATE CIVIL.

Befoye Sir John Wallis, Kt., Chief Justice and Me. Justics
' Spesncer.

SRIMAN MADABHUSHI GOPALACHARYULU
(TENTIL DEFENDANT), ALPZILANT,
[
EMMANI SUBBAMMA axp Sevexteen orgers (DEFENDANTS
Nos. 3, 6,7 109 11 12, 14, 15 axp LEGaL REPRESENTATIVES OF
" Srcoxp Dsmxmm AXD Prarxrirr's Lecan REpuksen u-r.vzs),
Re:.roxpeENTS.*
Civil Procedwre Code (Act ¥ of 1903), seetion 11, Esplonation V and 0. I, v, 8—
Res judicate— Private rizht clasmed in common by severcl persons~—=Suit by
goms, others leing tmpleaded as defendanti—DBona jide litégation— Decision,
whether binding on représemtalive of deceased defendant, not brought on
record, _ )
Explanation V to section 11, Civil Pracednre Code, applics not unly to cases
where leave of Conrt has been granted under Order I, ynle 8, bat also to énées
whers some, of the persone claiming a private right in common with others
htlo'ate bona fide on behalf of themeelves and such others.
& decision in a soit, institnted and conducted bona fide by zome ouly of
agraharamdars of & villuge aguinst the zamindar and the other agrabaramdars

* Bocond Appeal No, 465 of 1918,

Rayxax WNaie
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1819,
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16.
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