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Chandra Jewary{l), show, that so long as there is a person on the 
record as decree-holder, the Court is bound to entertain his 

application for execution. There has been no order removing 

Narasayya from this position until March 1916. In my opinion, 

thereforê  the decree was alive in March 1916, and the application 

of the respondents was in time. Mr. Rama Rao argued that 

the personal restraint made the applications of Narasayya illegal. 
To whatever disabilities Narasayya might have exposed himself 

by applying, certainly the applications made by him were such 

as the executing Court was bound to entertain j thei’eforo they 

were not illegal. In my opinion the civil miscellaneous second 

appeal should be dismissed with costs.
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APPELLATE CIVIL.
Before Mr, Justice Abdur Bahlm and Mr, Justice Ayling.

M. P. M. R. M. K". R A M A K A T H A N  CHETTIAR (Pi,aiutof), 
A p p e l l a h t ,

V.

K. R. S.V. M U T H I A H  GHETTY and five othbks (Dai?ENDANTs), 
R e s p o n d e n t s .'*'

Minor— Guardian —Agent appointed by guardian—LiaUlity of agent to account to 
m im rS ettlem eni of accounts by ariiiraior or mediator— Whether liable to be
re-opened,

i n  agent appointed by the gnardian ol a minor is not liable to account to 
tha minor for hie acts eyen thongla he received properties belonging to the 
minor.

A settlement of aoconnt by arbitrators or mediators cannot be re*open9d 
except on the ground of fraud.

A p p e a l against the decree of K. A. K a n n a n , the Temporary 

Subordinate Judge of Sivagaaga, in Original Sait No. 98 of 
1914

The matei'ial facts appear from the Judgment of A b b t jb  

Rahim, S.

The Hon^ble the Advocate-General {8. Srinivasa Ayyan- 
gar) and T, V, Muttukrishm Ayyar for the appellant,

33

(1) [1909] 10 O.L.J., 3U6 at p. 406.
* Appeal liro. 97 of 1917.

1919, 
December, 

2 and 3.



Eamanathan K. V, Krishnaswami Ayyar andi£?. J., Seshagiri Sastri, for the
Ghe'itue first respondent.
MoTiiuH VinayaJca Bao for B, Krishna Baoj foi- the fifth and sixth
Oh k t it . respondents.

A bdur
eahim, j . Abdub Rahim, J.— There were two brothers belonging to the

N’attnkottai Chetbi c'onimiiBity, namely, Narayana Ghettiar 

and Muthia Ohettiar. The plaintiff is the son of the former 

and defendants Nos. 4 to 6 are sons of the latter. The two 

brothers carried on money lending business in the name of 

M.P.M.R.M. They had business in varipas places. Narayana 

Ohettiar died fifteen years ago, and Muthia Ohettiar died 

about ten years previous to the suit. A t the time of the letter’s 
death, plaintiff and defendants Nos. 4 fco 6 were all minors and 
the family was undivided. The first defendant in the suit is the 
maternal uncle of defendants Nos. 4 to 6. He was appointed as 

agent by the mother of these defendants to manage and look 

after their share in the family property and the business. 

The second defendant who is the maternal uncle of tho plaintiff 
was similarly appointed by the plaintiif̂ s mother. The suit 

was instifcuted by the plaintiff, who attained majority in 1911, 

for a decree directing defendants Nos. 1 and 2 to render 

an account to him of their management of the affairs of the 

family of the plaintiff and the defendants during his minority 

and for other reliefs.

The first question that arises is whether the suit is maintain

able. It is to be noted that the mothers of plaintiff and defen

dants Nos. 4 to 6 who appointed defendants Nos. 1 and 2 as agents 
have not been made parties. It is contended by the learned 

Advocate"General on behalf of the appellant (plaintiff) that 

defendants Nos. 1 and 2 must be treated as trustees de son tort 
and as such liable to ftccount to the plaintiff. His argument is 

that the guardians of the plaintiff and defendants Nos. 4 to 6 

occupied the position of trustees and defendants Nos. 1 a,nd 2 

having intermeddled with the estate of the minor and haying 

received the properties of the minor are liable to account to 
him. He has cited a number of rulings, but it is sufficient 

to point out that all those rulings relate to the liability 

either of trustees, or of persons accountable as trustees, for 

intermeddling or for being connected with breaches of trust 

of the trust property. The leading authority on the point
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ia the case of Sctfnes v. Addy{l). The other cas6s cited 
by the Advocate-Generalj Mara v, Browne{2), 1%. re Barney, 
Barney v. Barney{B), simply follow the principle laid down in 
that case at page 251. There^ Lord Selborne states the principle 
in these words :

“ Those who create a trust clothe the trustee with a legal power 
and control over the trust property, imposing’ on him a correspond
ing responsibility. That responsibility may no doubt be extended ia 
equity to others who are not properly trustees, if they are found 
either mahiug themselves trustees de son tort, or actually participat
ing in any fraudulent conduct of the trustee to the injury of the oeatui 
que trust. Bub on the other hand, strangers are not to be made 
constructive trustees merely 'because they act as the agents of trus
tees in transactions within their legal powers, transactions perhaps 
of which a Court of equity may disapprove, unless those agents 
receive and become chargeable with some part of the trust property, 
or unless they assist with knowledge in a dishonest and fraudulent 
design on the part of the trustees. Those are the principles, as it 
seems to me, whioh we must bear in mind in dealing with the facts 
of this case. But on the otber hand, if persons dealing honestly as 
agents are at liberty to rely on the legal power of the tvustees and 
are not to have the character of trustees constructive imposed upon 
them, then the transactions of mankind can safely be carried through ; 
and I apprehend those who create trusts do expressly intend, in the 
absence of fraud and dishonesty, to exonerate such agents ot all ol̂ saes 
from the responsibilities which are expressly. incumbent, by reason 
uf the fiduciary relation, upon the trustees,”

And Lord Justice J a m e s  added :

“ I have long thought, and more than once expressed my opinion 
from this seat, that this Court has in some Cases gone to the very 
verge of Justice in making good to oestuis que trust the consequences 
of the breaches of trust of their trustees at the expense of persons 
perfectly honest, but who have been, in some snore or less degree 
injudicious. I do not think it is for the good of oifstuts qm trust, or 
for the good of the world, t;hat those cases should be extended.”

The learhed Advocate-G-eneral admitted that there is no 

authority for the proposition, that an agent appointed by the 

guardian of a minor ia liable to account to the minor as if 

he was a trustee de son iort, because he reoeived property
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Rajianathan belonging to the minor. On the other hand there is a ruling 
OHjiL'TjAE Court which seems to be opposed to such a proposition :

MuTjriiAii GhidwmhoiTtt'in GheMy v. Pichappci Ghetty{l). Theve^ it was held 

that an agent appointed by the adminiotrator of an estate as 

PAm5i\ cannot he proceeded against on such contract of agency by
the person entitled to the estate, and it makes no difference that 

the administrator obtained the grant as the attorney of the 

mother and guardian of the person entitled.

The learned Advooate-G-eneral however drew our atteution to 

a passage in the judgment co the effect that no claim was made 
against the defendant on the ground of his possession of proparty 

belonging to the plaintiff̂  and he argued that where such o.n 
agent is in possession of the property, the law makes a differ

ence. But we do not think that in fche absence of any clear 

authority, it would he safe to hold that an agent appointed by 

the guardian of the minor is liable to account to the minor 

for his acts as an agent on the principle applicable to trus

tees or persons intermeddling with the trust estate. If there 

were any force in the contention of the appellant, one might 

reasonably expect that there would have been some author

ity forthcoming in support of it* lb would be unsafe to extend 

the rule laid down with respect to trustees de son tori; to the 
persons in the position of agents of the guardian of the minor. 

Under the ordinary law an agent is liable to the principal. 

The state of accounts between an agent and a principal, and the 

‘liabilities of the agent to the principal, would be on a very 

different footing from the account which a trustee or a per

son intermeddling with the trust estate has to render to the 

cestuis q%e trust. Besides,, as mentioned above, in this case, 

the mothers who appointed defendants Nos. 1 and 2 agents 
have not been made parties, and any decree in this case 

would not exempt the agents from their liability to their 

principals. The conclusion of the learned Subordinate Judge 

on this point is right.

The second point relates to a sum of Rs. 14,000 and odd which 

the plaintiff paid to the first defandeut on bohalf of defendants 

Nos. 4 to 6. The Subordinate Judge has found that this 

was settled by arbitration and the question cannot be reopened.
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On the otier hand the caso of the plaintiff is that it is a matter r a m a n a t h a n  

of stated and settled accounts and if lie is able to sliow errors ĥextiab 

in the account, lie is entitled to reopen the question.. Exhibit 

III makes it clear tliat the settlement was made by arbitrators 

or mediators. Sucb a settlement is not liable to be reopened̂  

except on the ground of fraud which is not alleged in this 
case.

The appeal fails on all the points and must be dismissed with 
costs.
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AYLiKa, J.—I agree.
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a p p e l l a t e  c i v i l .

Before Mr. Justice 8pencer and Mr, Justice Seshaghl Ayyar,

K A D IR  M A S T A N  R O W T H B R  ( P la in tiitp ) ,  A ppellant,

V.

S E N G A M M A L  ( F ir st  D e f e k d a n t ) ,  R e s p o n d e n t ,*

Trust lands— Permanent lease not void, ab iaitio.
A permanent lease of trust lands is not Yoicl ai initio ; it is only roiclable.

SnooKD A ppeal against the decree of F. A. C oleeidgEj District 

Judge of Madura, in Appeal No. 316 of 1917 filed against the 

decree of K". Sundaeam Ayyae^ Principal District Mnnsif of 

Madura, in Original Suit No. 656 of 1911.

The facts are given in the judgment.

W. Kodandararhayya for the appellant.
A. Narayanamami Ayyar for theoresporident.

SpenoeBj j.— This is a suit brought by the assignee of a Spjikckb, J. 

permanent lease granted by the trustee of a trust called Lala 

Dharmam to recover possesaion of the suit site from the tenant 

in occupation. The suit was diainissed-in the District Munsif’s 

Ooartj on ground that the trustee had no power to alienate 

the trust property and that his alienation was void and 

conveyed no title to the plaintiff j and on appeal the District 

Judge has confirmed this decision and dismissed the appeal.

* .Second Appeal No. 105 of 1919.
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