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Ohandra Jewary(1),show that so long as there is a person on the  Haw

. : ., Knismona-
record as decree-holder, the Court is bonud to entertain his = o,
application for execution. There has been no order removing .
- BoRYA-

Narasayya from this position until March 19168. In my opinion, nsnsvina-
therefore, the decree was alivein March 1916, and the application ORLL
of the respondents was in fime. Mr. Rama Rao argned that §iHssi
the personal restraint made the applications of Narasayya illegal.

To whatever disabilities Narasayya might have exposed himself

by applying, certainly the applications made by him were such

a8 the executing Court was bound to entertain ; therefore they

were not illegal. In my opinion the civil miscellaneouns secoud

appeal should be dismissed with costs.

IR,

APPELLATE CIVIL.
Before Mr, Justice Abdur Bahim and Mr. Justice dyling.

M.P. M. R. M. N, RAMANATHAN CHETTIAR (Prawtier), 1919,
APPELLANT, D;";é’?lbg_r '
v, -

K. R. 8. V. MUTHIAH CHETTY axp rrve orHeks (DersNpants),
RrusponDmnts. ¥

Minor—Guardian —dgent appointed by guardian— Liability of agent 1o account to
minor—Settiement of accounts by erbitrator or mediator— Whether ligble to be
resopened,

An agent appointed by the gnardian of a minor is not lable to aceount to
the minor for his acts even though he received properties belunging to the
minor.

A settloment of account by arbitvators or mediators cannot be re-openad
except on the ground of fraud. ‘

Appeal against the decree of K. A. Kanvaw, the Temporary
Subordinate Judge of Sivaganga, in Original Snit No. 98 of
1914.

The material facts appear from the Judgment of Aspun
Ranmmy, J.

The Hon’ble the Advocate-General (8. Srinivase Ayyan-
garyand T, V. Muttukrishna Ayyar for the appellant,

(1) [1909] 10 O.L.J., 3U6 at p. 406.
* Appeal No. 97 of 1917,
33
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K. V. Krishnaswami Ayyar andiC. A, Seshagir: Sastri, for the
first respondent.

E. Vinayaka Bao for B. Krishna Rao, for the fifth and sixth
respondents.

Appur Ramm, J.—There were two brothers belonging to the
Nattukottai Chetti community, namely, Narayana Chettiar
and Muthia Chettiar. The plaintiff is the son of the former
and defendants Nos. 4 to 6 are sons of the latter. The two
bhrothers carried on money lending business in the name of
M.P.M.R.M. They had business in varipus places. Narayana
Chettiar died Gfteen years ago, and Muthia Chettiar died
about ten years previous to the suit. Af the time of the latter’s
death, plaintiff and defendants Nos. 4 to 6 were all minors and
the family was andivided, The first defendant in the suit is the
maternal nacle of defendants Nos, 4 to 6. He was appointed as
agent by the mother of these defendants to manage and look
after their share in the family property and the business.
The second defendant who is the maternal uncle of the plaintiff
wag similarly appointed by the plaintiff’s mother. The suit
was instituted by the plaintiff, who attained majority in 1911,
for a decree directing defendants Nos. 1 and 2 to render
an account to him of their management of the affairs of the
family of the plaintiff and the defendents during his minority
and for other reliefs.

The first question that arises is whether the suit is maintain-
able. Itis to be noted that the mothers of plaintiff and defen-
dants Noa. 4 to 6 who appointed defendants Nos. 1 and 2 as agents
have not been made parties. It is contended by the learned
Advocate-Gleneral on behalf of the appellant (plaintiff) that
defendants Nos. 1 and 2 must be treated as trustees de son fort
and as such liable to account to the plaintiff. His argument is
that the guardians of the plaintiff and defendants Nos. 4 to 6
oceupied the position of trustees and defendants Nos, I and 2
having intermeddled with the estate of the minor and having
received the properties of the minor are liable to account to
him, He has cited a number of rulings, bub it is sufficient
to point out that all those rulings relate to the lability
either of trustees, or of persons accountable ag trustees, for
intermeddling or for being connected with breaches of trust
of the trust property. The leading authority on the point
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is the case of Barmes v. Addy(l). The other cases cited Rawanarman
CHETTIAR

by the Advocate-General, Mara v. Browne(2), In. re Barney, .
Barney v. Barney(3), simply follow the principle laid down in MurHIsE

L. CHETTY.
that case at page 251. There, Lord SgLBorNE states the principle feem
5 )
in these words : Ran T,

“ Those who create » trust clothe the trustee with a legal power
and control over the trust property, imposing on him a correspond-
ing responsibility. That responsibility may no doubt be extended in
equiby to others who arenot properly trustees, if they are found
oither making themselves trustees de son tort, or actually participat-
ing in any fraudulent conduct of the trustee to the injury of the sestui
que trust. But on the other hand, strangers are not to be made
constructive trustees merely because they act as the agents of trus-
tees in transactions within their legal powers, transactions perhaps
of which a Court of equity may disapprove, unless those agents
receive and become chargeable with some part of the trust property,
or unless they aseist with knowledge in a dishonest and frandulent
design on the part of the trustees. Those are the principles, ag it
seems 0 me, whioch we must bear in mind in dealing with the facts
of this case. But on the other hand, if persons dealing honestly as
agents are at liberty to vely on the legal power of the trustees and
are not to have the character of trustees constructive imposed upon
them, then the transactions of mankind can safely be carried through :
and I apprehend those who create trusts do expressly intend, in the
absence of fraud and dishonesty, to exonerate such agents of all olasses
from the responsibilities which are expressly . incumbent, by reuson
of the fduciary relation, upon the trustees.”

And Lord Justice Jawrs added :

“T have long thonght, and more than once expressed my opinion
from thiy seab, that this Court has in some cases gone to the very
verge of justice in making good Yo sestuis que #rust the consequences
of the hreaches of trust of their trustees at the expense of persons
perfectly honest, but who have been, in some more or less degree
injudicions. I do not think it is for the good of cestur’s que irust, or
for the good of the world, that those cagses should be extended,”

The learned Advocate-General admitted that there is o
authority for the proposition, that an agent appointed by the
guardian of a minor is liable to account to the minor as if
he was a trustee de son {oré, because he received property

(1) |1874) Y Ch,, App, 244, (2) [1896] 1 Ch,, 100,
(8) [1892] 2 Ohan., 265, -
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Ranswatosx belonging to the minor. On the other hand there is a ruling
Cuwrtiah  of this Court which seems to be opposed to such a proposition:
»,

MUTHIAN
CUBTTY.
ABDUR

Rauia, J.

Chidambaram Chetty v. Pichappa Chetty(l). There, it was held
that au agent appointed by the administrator of an estate as
such cannot be proceeded against on such contract of agency by
the person entitled to the estate, and it makes no difference that
the administrator obtained the grant as the attorney of the
mother and guardian of the person entitled.

The learned Advocate-General however drew our atbention o
a passage in the judgment o the effect that no claim was made
against the defendant on the ground of his possession of proparty
helonging to the plaintiff, and he argued that where such an
agent is in possession of the property, the law makes a differ-
ence. But wedo not think that in the absence of any clear
authority, it would be safe to hold that an agent appointed by
the guardian of the minor is liable to account to the minor
for his acts as an agent on the principle applicable to trus-
tees or persons intermeddling with the trust estate. If there
were any force in the contention of the appellant, one might
reasonably expect that thére would have been some author-
ity forthcoming in support of it. It would be unsafe to extend
the rule laid down with respect to trustees de son fort to the
persous in the position of agents of the guardian of the minor.
Under the ordinary law an agentis liable to the prineipal.
The state of accounts between an agent and a principal, and the
liabilities of the agent to the principal, would beon a very
different footing from the account which a trustee or a per-
son intermeddling with the trust estate has to reuder to the
cestuts que frust. Besides, as mentioned above, in this case,
the mothers who appointed defendants Nos. 1 and 2 agents
have not been made parties, and any decree in this ocuse
would not exempt the agents from their liability to their
principals. The couclusion of the learned Subordinate Judge
on this point is right.

The second point relates to a sum of Rs, 14,000 and odd which
the plaintiff paid to the first defendent on bohalf of defendants
Nos. 4 to 6. The Subordinate Judge has found that this
was settled by arbitration and the question cannot be reopened.

(1) [1907] LL.B., 80 Mad., 243,
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On the other hand the casc of the plaintiff is that it is a matter Rawanarman

of stated and settled accounts and if he is able to show errors QHEE“AR
in the account, heis entitled to reopen the question.. Hxhibit %UT’“A"
BETTY,

I1I makes it clear thatb the settlement was made by arbitrators J—
or mediators. Such a settlement is not liable to be reopened, R‘:KB:EBJ'
except on the ground of fraud which is not alleged in this

case. »

The appeal fails on all the points and must be dismissed with

costs,

Avuixg, J.—T agree, AYuivg, J.
K.R,

APPELLATE CIVIL.
Before Mr. Justice Spencer and ¥r. Justice Seshagiri Ayyar.
KADIR MASTAN ROWTHER (PraInNtirr), APPELLANT, 1919,
December

v.
SENGAMMAL (First DEFcxpant), Rusponpenr*

T———

Trust lands—Permanent lease not void ab initio.

A permauent lease of trust landa is nob void eb tnitic ; it is only voidable,
SwconD APPEAL againsb the decree of F. A. CoiEriner, District
Judge of Madura, in Appeal No. 316 of 1917 filed against the
decree of N. Sunparam Avvar, Principal District Munsif of
Madura, in Original Suit No. 656 of 1911,

The facts are given in the judgment.
W. Kodandaramayya for the appellant,
4. Narayanaswams Ayyar for the.respondent.

Seenoer, J.=This i3 a suit brought by the sssignee of a Serxces, 1.
permsanent lease granted by the trustee of a trust .called Lala
Dharmam to recover possession of the suit site from the tenant
in occupation. The suit was dismisged-in the District Munsil’s
Court, on the ground that the trustee had no power to alienate
the trust property and that his alienation was void and
eonveyed no title to the plaintifl; and on appeal the District
Judge has confirmed this decision and dismissed the appeal.

~ %.Becond Appeal No. 105 of 1919.
34



