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K A 'jS fD A S A M I G O U N D A N  ( P l a i n t i f f A p p e l l a n t ,

V .‘

K U P P D  M O O F P A J f  AND FIVE o t h e k s  (D s fb n d a k t s ,  N os . 2, 3, 4, 5 ,

6 a n d  1 ) ,  R e s p o n d e n t s /*

Hindu Laio—Mortgage hy father, not for necessary j^wrpose— Conditional decree—

Personal decree against father and against ancestral properties of father 
and sons—Civil Procedure Code (F of 1908), 0 , ZXXIF, r. 6,

A  suit was instituted against a Hindu father and his sons on a mortgage 
bond executed by the father alone. The Courts foiind that it was not for any 
purpose binding upon the sous ;

Reldj that the mortgagee was entitled to a conditional decree, under Order 
X X X IV , role 6, Civil Protjednre Code, against the father personally, and against 
the joint family property of himself and hia Tindlvided sous, for the recovery 
of the balance, in case the eale-pvooeeds of the father’s share of the mortgaged 
property was insufficient,

Second Appeal against: tte decree of Gr. Kotha-NDAeamawjulu 
N ayudu Gam, the Subordinate Judge of Ooimbatore, in Appeal 

Su\t No. 70 of 1918, preferred against the decree of N. K ailasam 

A yyab  ̂the Principal District Munaif of Coimbatore, in Original 
Snit No. 47 of 1918.

The material facts appear from the judgment,

N. Swaramahnshna Ayyar for T. M. Krishnasivami Ayym\ 
for the appellant.

K. B. Bangaswmni Ayyangar for first to fourth respondents.

The JUDGrMBNT of the Court was delivered by 

Kmshnan, J.“The lower Courts have found that the suit Krishnaw, J, 
mortgage was neither executed for an antecedent debt, nor for 

any necessary purpose binding on the sons, It is therefore 

clear that the mortgage as a mortgage is not enforceable against 

the soW sha,res in the î roperty niortgagedj and no mortgage 

decree for sale of those shares can be passed against them.
This is not confcroverted by the appellant.

It is, however, claimed for the appellant that a conditional 
decree for the recovery of any balance left in. case the net

* Second Appeal No, SOS o f 1919.



Kajtdasami proceeds of the sale of the fathei'’s share of the mortgaged 
Gounhan property is found to "be insufficient to pay the amounb due to 

Ktrppu liirn should have been passed under Order XXXIV, rule 6, Civil
M O O P P A N ,
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Procedure Code, against the first defendant^ the mortgagor^ per- 
Kbishnan, J. against the ancestral properties of himself and his

sons, as prajed for by him in liis plaint.

That a conditional decree under section 90 of the Transfer 

of Property Act can be passed in the mortgage suit itself, 

without waiting for tlie mortgaged property to be sold to as

certain if any balance will be h'ft over, is clear from the obser

vations of the Privy Council in Musanimat Jenna Baku v. Rai 
Parmeshvar Narayan Mahtha Bed Baliadur{\), W e  think tlie 

same rule will apply under Order XXXIV", rule 6. In the present 

case it is not denied that tlie present claim against the mort

gagor under the mortgage deed is within time and is legally 

enforceable against him. A  conditional personal decree for any 
balance should therefore have been, passed against him in this 

suit.

Such a personal decree is in the nature of an ordinary 

money decree for a debt flue by the father; and for such a 

decree unless the debt is shown to be of an illegal or immoral 

character tbe ancestral property in the hands of the sons will 

be liable on. the basis of their pious obligation to pay their 

father’s just debts. It was recognized by the Privy Council 

itself in Suraj Bunsi^s case(2), that in execution of a money 
decree against a Hindu father for a debt due by him joint 

ancestral property of himself and his sons can be sold and the 

purchaser will get a valid title to the sons' shares as well, unless 

they show that.the debt is of an. illegal or immoral character. 

See page 171. It has also been decided in this Court that a 

creditor could join the sons in the suit on the father̂ s debt and 

obtain a decree making their shares in the family property 

liable : see Bamasami Kadan v. JJlaganaiha Goundan{S), This 

view was further developed in a later Full Bench, in Mallesam 
Naidu V. Jugala Pmda{4)^ where it was held that the cause of 
action against the father and the sons on the debt was one and

(1) (1919) S6 215 (P.O.).
(2) (1880) I.L.R., 5 Oalo., U S (P.O.).

(8) (1899) I.L .E., 22 Mad., 49 (F.B.). (4) (1900) I.L .R .,23 Mad., 292 (F.B.).



the same. After these decisions it lias been the practice to K a n d a s a j h  

give decrees in suits against Hindu fathers on money claims not 

only personally against them but also against the joint family

property of themselves and their undivided sons, where s i a c h --

sons are made parties and do not allege and prove the illegality 

or immorality of such claims. That a similar decree could be 
given in mortgage suits under section 90 of the Transfer of 

Property Act corresponding to the present Order XXXIV, rule 6,

Civil Procedure Code, was expressly decided in Eishun Pershad 
Ghowdhrij V. Tip an Pershad Singhil); a similar view was taken 
in Addaika Pattar v. Natesa PiLlai{2), and an observation in 
support of it is also found in Sami Ayyangar y. Ponmmmal[S).

It is argued however for the respondents that the recent 

decision of the Privy Council in Sahu Barn's case(4), has 
entirely altered the law on the point and the oBservations of 

their Lordships on page 444 have been relied on. This Court 

has considered the effect of this ruling in two cases recently, in 

Peda Venkanna v. Sreenivasa Dees}iatulu[b), and in the Full 
Bench, Armugham Chetty v. Muthu Kotindan (6); and it was 
held thuat the pious obligation of the sons did arise during the 

father’s lifetime and that the debt involved in a mortgage vras 

an antecedent debt which attracted the pious obligation of 

tbe sons to pay, even though the mortgage as a transfer of an 

interest in joint ancestral property failed. The mortgage as an 

alienation of property may fail if there was no necessity for it 

and there was no debt really antecedent to the mortgage 

transaction; but the sons will nevertheless be under a pious 

obligation to pay the mortgage debt qua debt) unless it is an 

illegal or immoral one. W e  are bound by these views, and must 

hold that the observations in Sahu Barn’s case(4) do not alter 
the law on the point we are considering, and we must follow the 

rule in the earlier cases. In fact such a point was not raised 

at all before the Privy Council j tbe point that their Lordships 

were considering was whether the mortgage was as such 

binding on the sons and whether a mortgage decree could be 

passed against them.

(1) (1907) I,L.R., Bi Oalo;, 735. (2) (1907) 17 287.
(3) (1898) 21 Mad., 28, (4) (1917) I.L.E., 39 All., 437 (P.O.).
(5) (1918) 41 Mad., 136. (6) (1919) I.I/.E., 42 Mad., 711 (F.B.).
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KAHDAsiMi In fche present case fhough tlie plaintiff prayed ©xpxesaly for a 
Gottntmn dgQj.gg under Order XXXIV, rule 6, against tlie ancestral property
Ku?pu {;|je sons did not plead or prove that tlie debt was illesral or

M ooppan. . , , ,
--  immoral. Tliey cannot be given a fresh opportunity for the

K eishwan, J. p^^pQgg The plaintiff is therefore entitled to a decree as he 

asks for under rule 6 against the first defendant personally and 

against the ancestral property of himself and his sons.

The further point raised in this case is that the father’s shave 

liable for the mortgage decree is a oue-fQurth share and not a 

one-fifth share as one of his sons now on record̂  the fifth defend

ant, was born after the mortgage was executed. This is not 

denied and therefore the decrees of the lower Courts should be 

modified by also stating that a one-fonrth share of the mort

gaged property is saleable under the mortgage decree. With 

the above laodifications the second appeal is dismissed but 

without costs.
K.R.
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APPELLATE CIVIL.
Biifore Mr, J'ustice, Spencer and Mr. Justice Seshagiri Ayyar,

1919, HAEI K R T S H N A M U I iT I  (Fiipth D e fen d a n t and S ix th
Deoember, 3. OoUNTEK-PBTITIONEll), APPELLANT,

V.

AKELLA S U R Y A N A B A Y A N A M U R T I  and ” tw o othebs

( P etition ers  ISTos. 1 an d  2  and  S econd CouNTER-PHTmoN'EE), 
R espo n d en ts .*

Imitation Act {IX of 1908), Art. 182, cl. d—Application for execution of decree 
by tiansferee—Injunction against transfetfee—Enhseciuent afplication hy 
f  arsons entitled to execute decree— IAmitation-~-Bar, lohether saved by previous 
application,

xiu application for execution of a decree, m ade b y  a tra n sferee  o f the decree  

a fter he hae been rosti*ained hy injunotion from  “  exe cu tin g  it or oiliei’vriee 

realizing the deeree-deb t,”  will operate to  save the bar o f lim itation in respect of 

ft later application fo r  execution m ade b y  persona held to be legally  en titled  to  

execute the deei'ee.

A p p e a l against appellate order of T. V a e a b a e a ju lu  N a y u d u  Garu, 

the Acting District Judge of Godavari, in Appeal Suit No. 20V of

1917, preferred against the order of M ie z a  H a s a n  A li Isp a h a n i  

S a h ib  B a h ab u k , the Temporary District Munsif of Eazole at

*  Appeal against Appellate Oi'der Wo, S4 of 1918.


