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APPELLATE CIVIL.
Before Mr. Justice Sadasize dyyar and Mv. Justice Burn,

M. R. VENKATARAMA AITAR (Frrst DuvENDANT), APPELLANT, 1919,
September
e 18 and 19,
THE SOUTH 1INDIAN BANK, LIMITED, TinveveLLy, axp Nixg Ootuber 8
oruers (Pramntires Nos, 1 70 6, 8 a¥p 9 AND DEFENDANTS .jff?..z;s.;
Wos. 2 a¥p 4), Resrondents,™
Civil Procedure Code (Act V of 1908), scc. 783—Rateable distribution—Right of
a decree-kolder to tmpeach the decres of another before distribution—Suit for
declaration whether maintainable,
One decree-holder cannot dispute the right of another decree-holder against
the ssme judgment-debtor to shave in'a rateable distribution of the assets, merely
on the ground that the latter’s decree was not baged on a real debt, unless there
was collusion betiween him and the judgment-debtor in obtaining that decree.
Per SapastvA Avvar, J.—A decree-holder may file a suit for a declaration
that another decree-holder is not entitled to rateable distribution under section
78, Civil Procedure Code, nnd for an injanction, even before the distribution of
the assets by the Court.

ApPEAL against the deeree of R. Gorara Rao, the Subordinate
Judge of Negapatam, in Original Suit No. 22 of 1913,
Plaintiffs were the creditors of Vynagram Dakshmana
Chetti and Nataraja Ayyar. Plaintiffs obtained several decrees
against them and a considerable sum was realized in execution,
‘and this sum was held by the Negapatam Sub-Conrt, The
first defendant also obtained a decres ew partein Original Suit
No. 26 of 1910 against the same judgment-debtors, and applied
for rateable distribution along with plaintiffs, As, at that time,
proceedings were pending in she High Court which, if decided
against him, would have resulted in the decree being set aside,
the Court ordered retention of defendant’s share in Court and
ordered rateable distribution to the plaintiffs. After the
passing of the final orders in favour of first defendant, the
plaintiffs filed a suit for a declaration that the first defendant was
not entitled to parficipate in the distribution of assets, under
section 73 of the Civil Procedure Code. They alleged that the
decree in Original Suit No. 26 of 1910 had been obtained by
fraud and collusion, and that the promissory note on which the
first dofendant’s claim was based was entirely ung apported by con-
sideration. The Subordinate Jwfge dismissed the suit, holding
that it was not sustainable without s prayer for consequential

# Appeal No, 336 of 1018,
20 e
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vuvkara. Telief. On appeal to the High Court, this decision was set aside
aoy and permission given to plaintiffs to amend the plaint. On

Tae Bonri the reheaving before the Sub-Court of Negapatam the contest
Uxpiax Bang, related firstly, to the question whether there had been frand or
Loozen. ollusion in obtaining the decree in Original Suit No, 26 of
1910 and whether the promissory note was supported by
consideration or not; and secondly, to the question whether a
suit of this nature was maintainable. The Subordinate Judge
found that there was no consideration for the promissory note and
that, except in one particular, there had been no extrinsic fraud
or collusion. In Original Suit No. 26 of 1910 Liakshmana
Chetti was proceeded against through his agent, one Narayana
Sastri. The Subordinate Judge was of - opinion ihat the
impleading of Narayana Sastri when his agency had terminated
by the insolvency of his principal, to the knowledge of the first
defendant, was a fraudulent act on the part of first defendant.
On the question of law, the Subordinate Judge held that the
suit was maintainable and granted the plaintiffs the declaration
and injunction prayed for. The first defendant appealed to the
High Court.
K Srinivasa Ayyangar, K. V. Krishnaswami 4yyor, K. 8. Jaya-
rama Ayyar and N. Swaminathe Ayyar for the appellant.
M. D. Devadoss for first respondent.
T. Ranga Achariyar for second respondent.
K. Bhashyam Ayyangor, N. Kunjithapathom dyyar and
4. Sambamurts Ayyar for second and eighth respondents.
D. Chamier instructed by Messrs Brightwell and Moresby,
for sixth respondent.

Boey, J, Burn, J. — [His Lordship stated the facts,and after considering
the evidence regarding collusion, extrinsic fraud and consideration
for the promissory note, continued as follows] :—

The facts then are that the decree in Original Suit No. 26 of
1910 was not obtained by collusion, that there was no extraneons
fraud but that the promissory note on which the decree is based
wag unsupported by consideration. As far as the parties to the
suit are concerned, the judgment is final, and there are mo
circumstances which would enable them to have it set aside:
Chinmayya v. Ramanna(l), Kaedirvelu Notnar v. Kuppuswami
Namw(?) An order in first defendant’s favour for rateable

(1) (1816) LL.R., 86 Mad, 205, - (2) (1818) LLR., 41 Mad, 743 (I.B.)
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distribution has been passed but no payment has been .made to Vexzara.
him. It remains to be determined whether it is open {fo third rsel

parties in the position of the plaintiffs to impugn the validity of P SovrH

the decree and whether a suit for a declaration of this kind is IspiaxBawx,
o ios LiMITED.

maintainable. —
The latter point may be considered first. Buex, J.
The question is whether the suit is premature because the

share of the first defendant has not been dishursed. 'Once assets

havebeen disbursed, clanse (2) of section 73 of the Civil Procedure

Code, 1908, expressly provides for a suit for refund, where the

payment has been made to a person not entitled to reesive it

The contention for the appellant is that the plaintiffs have no

canse of action until payment has besen made and that a snib for

declaration will not lie. Two decisions of this Court have been

relied upon : Parasurama Pattar v. Veeraraghave Pattar(1) and

an unreported case, Venkatappiah Chetty v. James Short(2).

In the former case a decree-holder had been paid the whole

sum realized by him in execution of his deoree, as the applica-

tion of another decree-holder for rateable distribution had

been dismissed. The latter succeeded in getting the order of

dismissal set aside, and the former was directed to pay back

into Court the sum he had drawn. He then sned for a

declaration that the other claimant was not entitled to rateable

distribution but as no assets had come into the latter’s hauds it

was held that the suit was not maintainable. Hart v, Tara

Prasanna Mukerji(3) is referred to. There the Court had

ordered under section 295 (section 73 of the Code of Civil

Procedure, 1908) that the whole sum realized by the defendant

in execution proceedings should be paid to him, in spite of

plaintif’s application for rateable distribution. No disbursement

was however made. The plaintiff sued for payment out of

Court to him of the sum which he claimed as rateably due. The

guestion whether a declaratory suit was maintainable was raised

in the arguments. The judgment, however, proceeds on the

basis that the suit was brought under the provisions of section

295 and the decision is that it would nob lie because assets had

not come into the hands of the defendant. Theve is no

(1) (1897) 7 M.L.J., 277,  (2) 0.0.C. Appea.l No. 81 of 1909 (unreported)
(3) (1886) T.L.R., 11 Calo., 718,

30-a
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Venmars- suggestion in the judgment that any other remedy was open to
Aresy  the plaintiff.

_— 'tgmm{ In Trailakya Nath Adhya v. Pulin Beheri Baral(l), it was
Inp1an Banx, held that a suit would le for a declaration that a decree-holder
L‘M_‘T_E”‘ who was otherwise qualified to get rateable distribution under
Buey,J.  geetion 78 was not entitled to receive payment on the
ground that his decree had been obtained by collusion and

fraud. The decision in Hart v. Tara Prasanne Mukerji(2) was
distinguished on the ground that the prayer was for a refund.

The plaintiff had asked in the alternative for recovery from the
defendant in the event of payment having been made, but the

report indicates that this event had not happened, and he also

asked for payment out of the assets held by the Court.

Both the Calcutta cases were considered in Venfmmppiah

Ohetty v. James Short(3) though the facts on which the declaration

was sought are not stated in the judgment. Apparently it was

not a casein which the decree was attacked on the ground of
collugion. Parasurama Pattar v. Veeraraghavae Pattar(4) was

followed and it also was a case in which the right to distribution

was not disputed on the ground that the decree was collusive.
The case of Trailakya Nath Adhya v. Pulin Behari Baral(1) is

referred to as being in favour of the maintainability of a
declaratory suit, and it is remarked that the decision may

perhaps be distinguished on the ground that the decree of the

rival decree-holder was alleged to be collusive. It was held

that a suit for a declaration was not waintainable and: it was

pointed out that the legislature had provided a special machinery

for a limibed purpose and a special remedy for determining ques-

tions of right which might arise. To hold that such a suit is

not maintainable would result in many instances in depriving

the plaintiff of his only eftective remedy. The Madras cases do

‘not decide that such a suit is not maintainable when the decree

ig attacked on the gronnd of collusion. That is the case which

was put forward in the plaint. In the absence of proof of
collusion the suit in my opinion will fail on another ground

and therefore this point need not be dealt with further, The case

“of the respondents is that as they were not partiesin Original

(1) (1904) 3 O.L.3., 885. (2) (1885) I.L.R., 11 Oal,, 718,
(8) ©.C.0. Appeal No, 31 of 1909 (urireported). (4) (1897) 7 M.L.J,, 277,
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Suit No. 26 of 1910 and as the judgment is only in personam Vexeara-
they are entitled to have it vacated even on grounds which S’;ﬁ'{:
would not be open to the defendants in the suit. The judg- . % .o
ment is said fo be only a piece of evidence ag to the existence IN%;EESNK'
of a debt which it is open to the respondents to rebub and which )
they have succeeded in rebutting. The Subordinate Judge has PUR% 7
held that the fact that Hxhibit H was not supported by con-
sideration and that the defendant must have supported his
claim by false evidence are sufficient to entitle the plaintiffs
who held decrees againsi the same judgment-debbors to the
velief they pray for in this suit. It is contended before us
that this view is wrong. It is conceded that cases of collusion or
proceedings in bankraptey stand on a different footing. The
argnment advanced is that apart from the exceptions jast men-
tioned, the plaintiffs would be entitled to relief in such
circumstances only to which the prineiple illustrated by section
53 of the Traunsfer of Property Act is applicable. The fact that
there has been a fraud by one creditor on the judgment-debbor
will not enable other creditors to dispute the validity of the
decree where the frand was not aimed at them and they had no
direct interest in the suit.

A number of English cases have been cited but it is un-
necessary to deal with them ab length, because all the decisions
relate to bankruptcy proceedings, and there is really mno

controversy as to the powers of a Court exercising bankruptcy
jurisdietion. )

Ex parte Kibble In re Onslow(1), Bx parte Lenow, In re Lennon
(2), In re Fraser, Hv parte Central Bank of London(3), and In re
Hawlkins, Bx parte Troup(4) were referred to.

These cases establish that the mere fact that a debt which
is sought to be proved is founded on a judgment does not
prevent” the trustee in bankraptey inquiring into the reality of
the debt on which the judgment is based. Sach an inquiry may
be held even before a receiving order has been mads and even
at the instance of the debfor although the latter would be.
estopped by the judgment from disputing the existence of thé
debt in any other forum. In order to justify the rejection of

) (1375) 10 Ch., 467, (2) (/888) 16 Q.B.D., 315.
(3) [1892] 2 Q.B., 633, (4) [1895]1 Q.B., €04,
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venzam- the debt by the Courh, it is not necessary that there should be
s proof of collusion or of fraud. Itisenough that the transaction
Tap Sonps BROUI have been unfair and unreasonable. [Vide In re Hawkins,

InounBang, Bz parte Troup(1).] It is clear from the judgments that the
L‘TD' decisions are based on the peculiar powers of the Court of
Bvem, . Bankruptey. The Court is charged with the administration of

the estate for the benefit of the whola body of creditors, and the
interference of the Court has far-reaching and permanent effects
on their rights. The proceedings in bankruptey are the acts of
the Court, and it is not estopped by any prior conduct on the
part of the debtor, by any engagements he may have entered
into, or by any decrees which may have been passed against him,
from inquiring into the true nature of the transactions so that
the assets may be equitably distributed between the bona fide
croditors of the bankrupt. These decisions do not touch the
question of the rights of third parties to attack decrees on their
own account. If the first defendant seeks to prove his debt in
the Insolvency Court in order to share in the assets of Lakshmana,
Chetti held by the Receiver, it may be open to the Court to go
behind the judgment in Original Suit No. 26 of 1910 and inquire
into the consideration for Exhibit H. Thereis nothing in the cases
cited to support the plaintiffs’ contention as to the maintain-
* ability of the  present suit. In this view, it is hardly necessary
to notice the further argument that a Court acting under section
78 of the Code of Civil Procedure is invested with powers
similar to those exercisable in insolvency proceedings. I think
the correctness of this proposition is doubtful. ]
In In Re Sunder Dass(2) it has no doubt been held that the
Court has a right to inquire whether any decree on which
rateable distribution is claimed is a sham decree or not. The
reason given is one which furnishes a ground for the inter-
ference of a Court of Bankruptey in such matbters, namely, that
a debtor skould not be allowed to defeat the rights of his
bona fide creditors by means of claims brought into existence
collusively for this very purpose. In Skankar Sarup v. Mejo
‘ Mal(8) the Judicial Committee expressed the following view as
to the nature of proceedings under section 295 (73) of the Code

(1) [1895] 1 Q.B., 404. () (1886) LL.R., 11 Cslo, 42.
(8) (1603) LL.R., 28 AlL, 813 (P.0.).
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of Civil Procedure : “The scheme of section 205 is rather to

enable the Judge as matter of administration to distribute the -

price according to what seem at the time to be the rights of
parties withont this distribution importing a conclusive
adjudication on those rights, whick may be subsequently
re-adjusted by a suib snch as the present. Their Lordships
approve of the decision on this point in Vishnu Bhikaji Phadke
v. dchut Jagannath Ghate(l), and they concur in the farther
observation made by the learned Judge in that case that the
application of the 18th article is also precladed by the fact that
the order for distribntion was a step in an execution proceeding,
and was therefore made in the suit in which the decree was
made which was in process of execution. The order for
distribution was thus an order in a suit”” A Court cennot in
execution go behind the decree which it is executing. 1f the
orders passed under section 73 are made in exécution of the
several decrees which happen to be before the Court, it is
difficult to see how the Court has authority to question the
validity of any of them. The action of a Court under section 73
is materially different from that of a Court in Insolvency
proceedings. The estate is not vested in the Court. The
remedies open to the creditors in future are not curtailed. The
Court merely gives effect to a rule of procedure enacted for the
purposes set out in the judgment of Srracany, C.J., in Bithal
Das v. Nand Kishore(2). The decisions cited for the respond-
ents do nob help the determination of the point in issue. They
however rely upon general principles as wstablishing their title
to the relief now sought. They contend that the judgment in
Origiual Suit No. 26 of 1910 is not one biading against all the
world, that the existence of the debt sued upon is not res judicata
as far as they are concerned and that the position they hold as
judgment-creditors of the defendants in the suit entitles them
to question the validity of the transaction. The judgment is
not one in rem, the facts found are nobt 7es judicata, and the
plaintiffs have now an interest in disputing the first defendant’s
right to receive payment. The answer furnished on behalf of the
appellant is that there are exceptions to the rule that judgments in
personam bind only parties and privies and that the present case

(1) (1894) LL.R., 15 Bom:, 488, - (2) (1001) LL.R., 23 AlL, 108, at p. 110,
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——
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Veneara-  falls within those exceptions, The existence of exceptions is
Z‘i;‘ja recognized and acted upon in Srinivase Aiyengar v. Arayar
S Srintvasa Atyangar(l). In that judgment a long passage is
INDIaN BAI\R, guoted with approval from an American Case, Oandee v. Lord(2)
LITED. ag giving a clear instance of such an exception. The passage
BueN, J.  in question contains the whole of the argument, for the appellant.
The proposition enunciated is this, An owner may dispose of
or burden his property as he pleases, provided he does not
thereby canse injury to others. Hemay, for instance, contract a
debt and this is & matter which concerns solely himself and ths
particular creditor, provided the act is not done in bad faith and
to the prejudice of other creditors. When bad faith has been
shown, the transaction can be avoided. When the proviso has
been complied with, strangers cannot intervene. They are not
entitled to question the way in which a man has dealt with his-
own, merely because he has been improvident in incurring
liabilities or careless in defending his rights. As regards judg-
ments the conclusion is thus stated (page 486): * It follows
from the principle snggested that a jndgment obtained without
fraud or collusion and which concludes the debtor, whether
rendered upon.default, confession, or after contestation is, upon
all questions affecting the fitle to .his property, conclusive
evidence against creditors to establish, first, the relation of
creditor aund debtor between the parties to the record; and
second, the amount of the indebtedness” No Indian or English
decisions covering the same ground have been cited before us.
‘Black on Judgments, Volume I, section 294, Bigelow on
Estoppel, page 167, and Bigelow on Fraud, page 91, indicate
that the view taken in Candee v. Lord(2) is one generally
acoepted by American authorities.

An aot of a debtor, or a judgment passed against him wmay
subsequently hecome highly detrimental to the interests of other
creditors, but this will not entitle them to interfere if all was
done in good faith at the time the events took place. (Vide
Bigelow on Fraud loc. eit.)

An illustration of the application of these prmmples is to be
found in Suppa Bhatiar v, Suppu Sokkaya Bhattar(8). X had

() (1310) 1.L.R., 38 Mad., 488, - (2) 51 A.M., Doc., 204 ;2 N.Y., 269,
(8) (1015) 20 M.L.J., 558
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been the sole owner of certain property. Y claimed it underan Vesxama.

. . - . . . . AMA
alienation by X. Y’soclaim was upheld in a judgment passed in Arvax
e . ‘ . . . Y . . o
litigation to which all persons having an existing interest in e Sowm

disputing the claim were parties. Subsequently Z, who had nob Inpiax Banx
been a party to the previous suit, acquired such an interest and LI_M_ITfD'
tried to question Y’s rights on grounds similar to those which Buex,J.
had failed before. It was held that he was not entitled so to do.
I think the principle of the decision to be, that the persons
who had the exclusive right to settle the guestion had done so
without any fraud on Z and he could not object to what had
taken place.
The passages relied upon in the books referred to above lay
stress on the fact that a fraud practiced on the dehtor is mot in
itself any ground for interference by third parties. The defend-
ant holds a decree which finally determines thab the relation of
creditor and debtor exists between him and his judgment-
debtors and which is also conclusive as to the amount of the debt
as between the parties. Fraud there has been, but not of a
nature to enable the debtors to reopen the matter. The plaintiffs
are now seeking to have the debtors’ lost cause retried because
the vesult js injurious to themselves. They have failed to
estahblish collusion or fraud against themselves, In these cir-
vumstances I think $he principle of the decision above referred
to applies, and the plaintiffs are not entitled to attack the decree
by showing that it is not based on a real debt.
I am therefore of opinion that the appeal must be allowed
and the suit dismissed. T agree with the order as to costs
proposed by my learned brother.

Sapasiva Avyam, J.—The first defendant is the appellant. Sipasiva
The plaintiffs and the defendants Nos. 2 and 8 (who have common Avraz, J.
interests with the plaintiffs) are the respondents. The material
facts and pleadings have been mentioned in defail in the judg-
ment just now pronounced by my learned brother, and I shall not
vepeat them.

1 substantially agree with his conclusions throughout, and
have not much to say in my own words, ’

The decree attacked in the plaint, namely, the deoree in-
Original Suit No. 26 of 1910, was obtained by the first defendant
agaivst Nataraja Alyar ew parfe, and the assets held by the
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Venzara. Court were realised in execution against his properties alone ag

hows  the other judgment-debtor’s (Lakshmana Chetti’s) properties

v. had vested in the Official Receiver on his insolvency. That
Tuae SovrH .y - . ‘
Inpiav Bang, decree is dated [66h April 1910,

Luwimin. The plaintiffs in the present snit state in paragraph 7 of the
SaADAsIVA plaint :
Avyar, J,

“ Nataraja Aiyar neglected fo appear and the pleader engaged
by him did not also appear on the date of heaving, and by reason of
the gross and culpable neglect of the said Nataraja Aiyar and by
the defendant getting untrue and false returns,”

(the first defendant in this suit, who was impleaded at first as the
only defendant, being the plaintiff and decree-holder in the
other suit)

“and by the said defendant falsely swearing that the debt was
due, the decree has been obtained. The same is fraudulent, nuil
and void and collusive and is devoid of legal effect as against the
plaintiffs. The subséquent proceedings initiated by Nataraja Aiyar
to set aside the ev parés dscree ware franlulently and coliusively
conducted by him. He fraundnlently abstained from letting in all
the evidence which could have been availed of by him. But in any
onse the said decree is not binding on the plaintiifs.”

Two of the eminent leaders of the bar of this Court, Messrs.
T. R. Ramachandra Ayyar and K. Srinivass Ayyangar appeared
for the contesting parfies (namoly, Nataraja Aiyar and the
present first defendunt, respectively) in the proceedings conduet-
ed to set aside the ez parte decree and they have been examined
as defeuce witiiosses Nos. 2 and 1 in this case. As the learned
Subordinate Judge remarks in paragraph 43 of his judgment,

“After reading their evidence it is not possible to find that there
can be any collusion betwean Nataraja Aiyar and the first defend-
ant in the conduct of tlnse procesdings .’

(See also Venkalaraina Aiyar v. Nularajo Aiyor(l) which
contiains the report of those hotly contested proceedings between
Nataraja Aiyar and the flrst defendant, and in which Nataraja
JAlyar was unsuccessful.)

That a judgment though obtained oh perjured evidence is
conclusive between the partios has been now settled by the Full
Bench decision in Kadirvelu Nainar v. Kuppuswams Nainar(2).

(1) (1918) 24 M.L.J., 235. (2) (1918) LL.R., 4 Mad,, 748 (F.B.).
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It is clear from the principle of the decisions in Srinizasa
diyongar v. Arvayar Srinivasa Adyangar(1) and in Ramamurts
Dhora v. The Secretary of State for India in Conncil(2), which
principle was substantially approved in Suppa Bhattar v. Suppu
Sokkaya Bhaottar(3), that when the relationship of deeree-holder
and judgment-debtor was finally established between the present
first defendant and Nutaraja Aiyar by the decree in Original
Suit No, 26 of 1910, the extent and reality of Nataraja Aiyar’s
indebtedness under that decree cannot be questioned by third
persons (though they are also creditors of Nataraja Aiyar), so
long as that decree remains effective. As regards proceedings
in insolvency and bankruptcy and proceedings taken in wind-
ing up registered companies, special powers are given to Courts
and Receivers, not to set aside judgments and decrees, but
- as 18 said in some English cases, “ to get round judgments ”, “to
go behind judgments ¥, so that the creditors who have got just
debts alone may share in the distribution of assets and not
the creditors whose debts are unjust, though they may be Jeecree
creditors. Those decisions are, in my opinion, not applicable
to the question of rateable distribution in execation proceed-
ings under the Civil Procedure Code. Most Insolvency
and Bankruptey Acts, for instance, contain special provisions
which direct that domestic servants and clerks, ete., should be
paid in full, the arrears of wages due to them for particular
peviods of time, in preference to other creditors and contain
similar special provisions based on speeial considerations, but
these considerations cannot be taken into account under the Civil
"Procedure Code.

I am therefore clear that the plaintiffs who are decree-
holders (just like the first defendant) against Nataraja Aiyar
cannot attack the first defendant’s decree as not creating a valid
debt against Nataraja Aiyar,and therefore asnot being a decree
capable of execution against Nataraja Aiyar’s asscts, if Nataraja

Aiyar himself is precluded from setting aside that decree, and if’

there was no collasion between the first defendant and Nataraja
Aiyar in the obtaining of the decree by the first defendant’
[Of course if there was such collusion, it was open to the

(1) (1910) LL.R., 88 Mad., 483,
(2) (1918) LR, 86 Mad., 141, (8) (1916) 29 M.L.J., 558,
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plaintiffs to attack it. Seo Suryanarayane Jogaputi Baju v.
Gopala Surye Rao(l).]

In the above view, it is unnecessary to consider the question
whether the plaintiffs have a right to sue for a declaration and in-
junction, and whether their only course was to have waited till the
money was paid in the course of rateable distribution to the firgt
defendant and then to bring their suit or suifs for recovery of that
money under the provisions of section 73, Civil Procedure Code.
T wmight however for the sake of completeness express my consi-
dered view that they are notiso precluded. It may happen that the
remedy under section 73, Civil Procedure Code, may become, in
certain cases, (uite illugory ; for example, where the creditor to
whom it was wrongly paid is a pauper, or has no tangible property,
or absconds. The right of a man to recover the debt out of his
debtor’s assets is a substantial right. Where that right is in
danger, 1 do not see why he should be confined to a particular
remedy given by a particular statote and why he should not
resort to another remedy given by another statute (such as the
Specific Relief Act) to protect his rights effectively. If there
are observations in cerbain cases which. hold that a suit for
doclaration and injunetion (where the plaintiff is entitled to sue
under section 73 after the wrong distribution takes place) is
premature, I respectfully disscnt from those observations, The
actual decision in Parasuramn Patéar v, Veeraraghava Pattar(2)
ean be supported on the gronnd that the consequential relief of
injunction was not asked for. Kxhibit ¥ merely follows Parasu-
rama Pattar v. Vegraraghava Paitar(2) and the dctual decision
may be supported on the same ground.

In the result, {though with great reluctance, I agree with my
learned brother in holding that the lower Court’s decision must
be reversed, and the suit dismissed, but as the first defendant
obtained a dishonest decree and raised the false defence that the
promissory note on which he obtained that decree in Original Suit
No. 26 of 1910 was supported by consideration, I would direct
the parties to bear their vespective costs in both Courts.

K.R.

(1) (1912) 23 N.L.J., 698, (2) (1887) 7 M.LJ., 277,



