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A P P E L L A T E  C IY IL — F U L L  B E N C H .

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice Oldfield 
and Mr. Justice Seshagiri Ayyaf.

1920, A. A. R. PON'NAMBALA, PILLAI an d th e b e  o th e r s

2̂1 (D e fe n d a n t s  Nos. I t o  3 an d  6), A p p e l la n t s ,

V.

AN NAM ALAI OHETTIAR an d  t h r e e  o t h e r s  ( P l a i n t i f f  an d  

F o tje th  D b fb n d a tjt  L e g a l  R e p k b s b k t a t it b s  o f  p la i n t i f f  

AND L e g a l  R e p r e s e n ta t iv e s  o f  ito u rth  d e f e n d a n t ) ,  

R e s p o n d e n ts ,*

Mortgage— Equity of redemption of moiety of mortgage propsrty— Pmchaso hy 
mortgagee—Hxtinction of mortgage.

In the absence of fraud, the pnrohase by the mortgagee ia Court auction of 
the equity of redtmptioc in sornc items o£ the mortgaged propertius discharges 
that portion of the mortgage debt which was chargeable on those items, thiit is, 
it discharg;es a portion of the morfgage debt which bears the same ratio to the 
whole mortgage debt ae i.he value of those items bears to ih® Talus of all ths 
mortgaged properties.

Bisheshur Dial v. Bam Sarup (1910) I.L.B,, 22 All., 284 (P.B.), followed.
Sami Bowa'ppa, v, Kuppusami Iyengar (1911) 2 342, overruled.

A p p e a l against the decree of C. V. V is v a n a th a  S a ste Ij Subordi
nate Judge of Kum'bakgnam, ia Original Suit No. 42 of 1915.

l.'he suit was on a mortgage bond for Rs. 3,000, executed on 
17tTi May 1902 by first defendant. Defendants Nos. 2 and 3 
were tlie sons of first defendant. The mortgaged property 
consisted of three items of immoveable property. In 1904, 
another creditor obtained a money decree against defendants 
Nos. 1 to 3 and in execution of it brought to sale two out of the 
three items of property mortgaged to plaintiff. On 9th November 
1905 the equity of redemption of these two items was sold in 
Court auction, and purchased by a person who was fonnd by the 
Subordinate Judge to be an agent of the plaintiff in the present 
suit. On 24th December 1908 plaintiff sold outright the major 
portion of these two items for Rs, 3,750 and soon after sold the 
remainder for Rs. 1,629-5-6. He then brought a suit on 5th 
July 1915 for Rs. 11,500, being the principal and interest on the

* Appe&l Noi 190 of 1917<



A n n a m a ia i
Chettiae .

mortgage amount after deducting Rs. 5,019-5-6, the ainonnt of P on n am b a la  

the sale price of tbs two items and interest thereon. The plea 
of the defendants was that the mortgage debt had heen dis
charged by reason of the plaintifE ŝ purchase of the two items in 
Court auction. The Subordinate Judge found that on the date 
of the Court sale the principal was Rs. 3,000j and the interest 
Es. 1.845. He further found that the value of the items sold 
was Es, 4,950 and that the value of the item now sought to be 
sold was Es. 2,639-4-0. Following Nand Kish ore v. Baja Sari 
Maj 8ingh{l) the Subordinate Judge held that the plaintiff was 
entitled to recover only “  an ad valorem share of the mortgage 
debt from the property in suit.

Plaintiff appealed, and the Appeal and Memorandum of 
Objections came on for hearing in the iirst instance before 
Abdur R afim and OldpiblDj, JJ., who made the following

O b d e e  Of R e fer en c e  to a  FuiiL B e n c h .

L̂̂ his appeal arises in a suit on a mortgage bond by which 
three items of property were raorfcgaged t̂o the plaintiff. Out 
of the three items, two items were sold in execution of a Small 
Cause Court decree, and bought by a person who was found to 
be an agent of the plaintiff. The purchase money paid for 
both the properties was Rs. 200. The plaintiff now seeks to 
realize the amounc due to him from the third item, and the 
question of law that arises is whether he ought to give credit to 
the mortgagor for the full value of the two items purchased by 
him, and proceed against the other property only for the balance.

As regards the value of the properties parchasedj, it has been 
argued for the appellants that the learned Sab ordinate Judge's 
estimate is nofc correct, but we are unable to agree with this 
contention. It is not necessary to go into the .details but it is 
sufficient to mention the fact that the plaintiff sold the property 
three years afterwards for Rs. 3,750 except the roofing of the 
house. We think the Subordinate Judge is right in accepting 
that figure. As regards the other properties there is no reason 
to doubt the correctness of the valuation.

Before we deal with the question of law raised by the appel
lant, it is convenient to dispose of the memorandum of objections.
The bond provides for the payment of 15 per cent simple interest,
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I’oNNAMBALA and 111 default of payment at the specified date, compound
interest with one yearly rests at 18 per cent. We think tlie

Annama[,ai Subordinate Judge lias rightly held this to be penal, and we ai’ewHKTTlAH*  ̂ ^

unable to say that 18 jjer cent simple interest allowed by him is
not sufficienb compensation.

Qpon the question of laŵ  there is one ruling of this 
Court'—Sami Bowappa v. Kuppusami Iyengar{\). There it 
has been held by Ayling and Spencer, JJ., that where a- 
mortgagee purchases one out of two properties subject to the 
mortgage, if the value of the property purchased is equal to, or 
exceeds, the mortgage amount, then the mortgage debt must be 
taken to be satisfied. In coming to this conolasioQ they followed 
the ruling of the Allahabad High Court in Nand Kishore 
V. Baja Eari Raj 8ingh{2). That was a ruling by a Full Bench 
of that Court of which Blair and Banebji, J.J,, were members. 
There it whs held that the purchase of a part of the mortgaged 
property by the mortgagee subject to his mortgage has not 
necessarily the effect of fully dischargiug the mortgage without 
regard to the value of the property purchased and the price 
paid for it, whether such purchase be made in execution of a 
simple decree for money or in execution of a decree obtained by 
the mortgagee himself upon a subsequent mortgagoj although 
it is possible that under some circumstances such pur,;hase may 
have the effect of extinguishing the mortgage. The view 
suggested is that if the value of the property purchased is equal 
to or exceeds the amount of the mortgage debt then the mort
gage must be held to be satisfied, But in a later Fall Bench 
decision of the same Court, Bisheshur Dial v. Bam Barup{B), 
a different proposition was laid down after a full consideration 
of the authorities, and it should be noted that B lair and Banerji, 
JJ., the latter of whom delivered the judgment of the Fall 
Bench, were parties to this decision. The head note is in these 
words ; “  When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, such purchase 
has, in the absence o f fraud, the effect of discha,rging and extin
guishing that portion of the mortgage debt which was chargeable 
on the property purchased by him, that is to say, a portion of
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the debt wWch bears the same ratio to the wbole amount of the Poknambala
debt as the yalue of the property purchased bears to the value
of the "whole of the property comprised in the mortgage. In
coming to this conclusion they mainly pi’oceeded on the
provisions of section 82 of the Transfer of Property Act, wbicb.
lays down that whore several parcels of property are mortgaged
to secure one debt;, every parcel is liaUe for the whole amount
of the debt, but as between themselves each parcel is liable,
in the absence of a contract to the contrary, to contribute
to the debt in the proportion which its value bears to the
value of the whole property comprised in the mortgage.
They point out that if the property had been bought by 
a stranger, then it could not be contended that that property 
in his hands would be liable for a larger .amount,, than what 
would be proportionate to its value. It may be observed that 
section 82 of the Transfer of Property Act was not brought 
to the notice of the learned Judges who decided Nand Kishore 
v, Baja Hari Raj 8ingh{l)) or of A y lin g  and SpencbE; who 
decided the Madras case— Sami Mowappa v. Kuppusami 
Iyengar{2). There is also a ruling of the Bombay High Courfc 
in Lakhmidas v. Janinadas{3), in support of the view taken in 
Bisheshw' Dial v. Bam 8arup{4i). Bnt the learned Advocate- 
General has referred us to a decision of the Privy Council in 
Dnlichand v. Bamhishen i îng/t{b). The facts of that case are 
somewhat complicated. But it would be sufficient to mention 
that th.e plaintiffs there were the purchasers of a Monza called 
Korina a .d  they also stood in the shoes of the Bank of India, 
wbich. held, the first encumbrance on that Mouza, The appellant, 
the defendant in the suit, held a mortgage both of Korina and 
the Monza Nandan, the mortgage on the Monza Korina being a 
second mortgage and that on Nandan being the first mortgage.
It appears that the appellant bought Mouza Nandan, and it was 
found that the value ol; that property after deducting the 
pnrchase-money of the equity of redemption exceeded the 
mortgage debt dne to the appellant. Upon these facts the 
Privy Conncil held, that the appellant's mortgage was satisfied,

----------------- ----̂---------------------------- 5----- ' ' ---- ----------------- ' I ' «

(1) (1898) I.L.R., 20 All., 23 (P.B.),
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Poknambala and that therefore he could not proceed for any portion of the 
mortgage amount against the Mouza Korina. At page 651 

Annamaiai their Loi’dships say :
“ It has been found by the Courts that its value, beyond the 

purchaBe-money, exceeded the amonnt due upon the appellant's 
mortgage, and was sufficient to cover not only that amount, but the 
EiS. 19,416 due to Lutf A.U Khan, if that sura was really due to him. 
Under these circumstances, it must be taken that the mortgage debt 
was satisfied by the purchase of Fandan and the value of that 
estate.”

At page 653 they say :
“ It has been shown that at the time that this payment of 

Rs. 78,393 was made by the respondents to the appellant, the debt 
had been satisfied by his purchase of Nandan under the circara- 
stances above stated. He has, therefore, received it twice over, and 
it is obvious that, in such a case, it is inequitable that he should hold 
the money paid to him, under compulsion, by the respondents. It is 
to be observed that the appellant had only a second mortgage upon 
Korina, but in the view their Lordships have taken of the case, it is 
unnecessary to go into the question of raavshalling the securities.”

If their Lordships had satisfied themselves with saying that 
the appellant’ s mortgage on Korina was a second mortgage and 
therefore postponed to the mortgage of the Bank it could not he 
contended there would be any conflict between this decision and 
the ruling in Bislieshur Dial v. Bam Barup[l). But that is 
apparently not the ground pn which they based their oouclusion. 
They held that upon the facts stated by them in their judgment, 
the appellant’ s mortgage was satisfied because of the yalue of 
the property having exceeded the debt. It must, however, be 
observed that the question whether the plaintiffs werS entitled 
or not to proceed against the other Mouza for a proportion of 
the debt was not at all diecussod at the bar and this caaê  as 
the head note itself would show, is regarded as an authority 
with reference to another question as to whether payment made 
by a person to save his property threatened to be sold, in 
execution of a decree is a voluntary payment or not, and not 
upon the present question. The matter is one of some 
importance, and the correctness of the ruling in Sami Rowappa 
V. Kuppmami Iyengar{2) seems to be open to doubt. We
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therefore think that the question ought to be settled by a Full Pomnambala 
Bench 6f this Court, whether, when a.mortgagee buys at auction 
the equity of redemption in a part of the mortgaged property, 
such purchase has, in the absence of fraud, the effect of 
discharging and extinguishing the mortgage debt if the value 
of the property purchased be equal to the amount due on the 
mortgage decree as held in Sami Rowappa v. Kuppusami 
lyengar[l), or whether the true rule is as enunciated in 
Bisheshur Dial v. Ram Sarup(2).

On this R bpeeencb—

The Hon’ble the Advocate-General for the appellants. I 
contend that Sami Rowappa v. Kuppusami Iyengar{\), lays 
down the correct principle. Where a mortgagee purchases 
the equity of redemption of part of the property and the actual 
value of that moiety is greater than the whole mortgage debt, the 
latter is extinguished and discharged, and he has to account for 
the full value. I rely on DuUehand v. Bamhishen 8ingh{d}.
When a mortgagee buys a portion of the mortgaged property 
he is on a different footing to a stranger purchaser and 
the law of contribution does not apply. See Nand Kishore 
V. Raja Mari Raj 8ingh{4t). BisJieshur Dial v. Ram 8a/rup{%), is 
against me, but it rests entirely on section 82 of the Transfer of 
Property Act. I have a number of oases to show that that 
section does not apply as between mortgagor and mortgagee.
See Krishna Ayyar v. Muthuhumarasawmiya Pillai{5), Venkata 
Snlba Reddi v. Bagiammal{6). In Nawab Azimut Ali Khan v.
Joivahir 8ingh{1), there is no question of the mortgagee purcha
sing the property. This decision is not in point, and later 
cases have been misconceived. Dulichand v. Bamkishen Singh(S), 
is directly in point. The principle to be elucidated from it i«, 
tjiat where the mortgagee buys the equity of redemption he is 
considered to have liquitlated his mortgage...

K , Bhashyam Ayyangar for respondents. There was no 
merger of rights and the doctrine of contribution embodied 
in section 82 Transfer of Property Act, applies equally to
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PoNKAMBAx-A a mortgagee purchaser as to a stranger. His position as 
mortgagee is different from his position as owner of the

Annamalai equity of redemption: Naioah ArAmut Ali Khan v. JowahirOhsttiar
Singh (I). In Sami Bowappa v. Kuppusami Iyengar { ‘I), 
the Judges expressly find fraud and proceed on that finding: 
There is no discussion of the principle and they really follow 
Nand Kiskore r. Baja Hart Raj Singh{Z) 'which has been 
expressly overruled b y  Bisheshur Dial v. Ram 8arup{4i). 
Dulichand v. Ramkishen 8ingh{^), has not been followed on 
this point anywhere, and there was no question of contribution 
there. The observations of their Lordships regarding the morfc- 
gagee purchaser’s liability to account for the full value must 
be taken with the facts as found. Except the cases Dulichand 
V. Ramkishen Singh(5) and Sami Rowappa v. Kuppusami 
IyengaT[^l), all the High Courts are in my favour. See Nawah 
Azimut Ali Khan v. Jowahir 8ingh{l), Lahhmidas v. Jamnadas 
(Q), Mir Eusuff A li Eaji v. Panchanan Ghatterjee{7)f and 
Bisheshur Dial v. Ram. 8ariip{i). After the enacting of sections 
60 and 82, Transfer of Property Act, Dulichand v. Ramkishen 
8ingh{6)y no longer applies. I contend therefore that the princi
ple in Bisheshur Dial v. Ram Sarup{4i) is correct. Reference 
also was made to Appayfa v. Rangayya(8), Perumal Pillai v. 
Baiffian GheUiyar{^)j Fishers’ Law of Mortgages, Sixth Edition, 
section 1937, and Knight v. Marjorihanhs{lQ).

The OPINION of the Court was delivered by
Wallis, C..T. W allis, O.J.— We agree with the decision of the Full Bench 

of the Allahabad H ig h  Court in Bisheshur Dial v. Bam 8arup{i)^ 
■which was in accordance with the earlier Bombay decision, 
laJchmidas v. Jamnadas(Q), and has been followed in Calcufcta 
ia Mir Musuff AU Haji v. Panchanan Chatterjeeij). We have 
not heea referred to any English authority in. support of the 
opposite view. On the other hand, as pointed out in the last 
mentioned case. L o rd  Oottenham, in Knight v . MarjorihanksilO),
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cited with approval the statement in Sngden^e Yendors and PoKNiMBALA. 
Purchasers, VuL 3, page 237, Tenth Edition :

th a t a sale b y  a m o r tg a g o r  to  a m o r tg a g e e  sta n d s ob. th e  fsame A n sa m a i.aiChfttias
p rin c ip le  as a sale  b etw een  p a r tie s  h a v in g  no c o tm e sio n  wifch ea c h  ___

other, and can only be impeached on the ground of fraud,” Wallis, C.J.

And added
“  th a t in a d eq u a c y  of p rice  w o a ld  n o t be sufficient g r o u a d  to  

im p e a c h  su ch  a sa le .”

The decisions that a mortgngee by purchasing a parb c£ the 
mortgaged property extinguished the mortgage debt, which 
•were overruled in Nand Kisliore v. Raj a Hari Baj Singh{l), 
and the further decisions that such a mortgagee par chaser must 
credit the di:fferenoe between the purchase price and the real 
value of the property purchased in discharge of the raortgage 
debt, which were overruled in Bisheshur Dial v. Ram 8arup{2)^ 
appear to be quite irreconcilable with the above statement.
In this Court we have heen referred to the decision of the 
Privy Council in DuUohand v. Ramkishen 8ingh{S), which 
is discussed in the Order of Reference The judgment no doubt 
contains passages which may be read as meaning, that the 
mortgage was discharged because the value of the property 
purchased by the mortgagee after deducting the purchase price 
exceeded the mortgage debt, but there U no discussion of the 
principle inyolved, and in the absence of the judgment of the 
Lower Court and of any report of the arguments it is not easy to 
say what was intended. If it had been a ruling after contest, 
it would have been dealt with in the head note to the report 
of the case. On the other hand, in the earlier case of Nawab 
Azimut Ali Khan v. Jowahir Singh{4>), the rule that the part of 
the mortgaged property purchased by the mortgagee was only 
chargeable with a proportionate part of the mortgage debt was 
treated as plainly applicable. That is the rule embodied in 
section 82 of the Transfer of Property Act, by which we are 
governed. I f  the legislature had intended to make an exception 
in the case of mortgagee-purchasers, it would no doubt have 
done so in express terms, as ia the case of the special

(1) (1898) IX.B,., 20 All., 23 fF.B.).
(2) (1‘JOO) I.L.R., 22 AIL, 284 (F.B .).
(8) (1881) I.L.E., 7 Calo., 648 (P.O.) j 8 1.A., 53.
(4) (1870) 13 404.
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PoNsAMBALA resti’iotioiis imposed upon them by the now repealed section 99.
PiLLAi there no provision to that effect  ̂but the case of a

Annamalai mortgagee acquiring a share of the equity of redemption is 
—  ’ expressly dealt with in the last clause of section 60 which 

WALLib, C.J. pgcognizes the mortgagor’ s right to redeem, his own share in 
such a case upon payment of a proportionate amount of the 
mortgage debt, leaving the balance to be borne by the mortgagee 
purchaser, thus applying to this case the general rule provided 
in section 82. W e answer the question in the negative, and 
overrule Sami Bowappa y, Kuppusami lyengar{\).
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