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that no exception is made in such cases. It is also difficult to
see how the act of calling together a jury is more important
than the decision as to whether the verdict of the jury is proper
or the acceptance of any modification by them. If the latter
duties can be performed by the Second-class Magistrate, there
ig no reason why he should not empanel the jury whose verdict
he has power to dispose of. '

I am of opinion that the words ““the Magistrate ” in section
139, clause 1, refers to the Magistrate to whow application has
to be made under section 135, clause b, to empanel ajury and
who under section 183 does so.

T set aside the order of the Liower Court and direct that the
application be disposed of according to law.

K.R.

APPELLATE CIVIL.

Before Mr. Justice Spencer and My. Justico Kréshnan.
NEMANNA KUDRE (Srconp DEpexDANT), APPELLANT,
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ACHMU HENGSU anp NinE otHERS (PLAINTIPES AND FIRSY
DeFENDANT), RESPONDENT, ®

Malebar Law—Karnaven, removal of, from ofice—Senior anandraven—=Evclu-
sion from succession to cffice of karnavan— Power of Court to declare senior
anandraven wnfit Lo succeed to office—Qrounds of exclusion.

A Court can for good camse remove a karnavan and declare the menior anan~
dravanto be unfit to succeed Lo the vacant office. -
Kunhan v. Senkara (1891) LL.R., 14 Mad. 78, {ollowed ;

Chindan Nambiar v, Kunhi Raman Nombior (1918) LL.R., 41 Mad. 577 (F.B.), .
referred to; dictum of SADASIVa AXVAR, J., in Cheria Pangi Achan Nambiur V.

Unnalachan (1917) 82 M.L.J, 323, dissented from.

SEcoNp ArpEAL against the decree of T. Jrvast Rao Garw, the
Subordinate Judge of South Kanara, in Appeal Suit No. 217
of 1917, preferred against the decree of M. AnanrHaciRI Rao,
the District Munsif of Udipi, in Original Suit No. 133 of 1916.
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The suit was brought by plaintiffs as members of an Aliya-
santana family to remove the first and second defendants, from
the management fo the affairs of the family, as being unfit and to
appoint first plaintiff as ejwmanthi. First defendant was the
karnavan, and second defendant was the senior anandravan.
The lower Courts found that in 1905 the two defendants in
conjunction with their mother, now deceased, had divided all the
family properties among themselves by a registered partition
deed, excluding the plaintiffs altogether and had dealt with the
properties as their own, mortgaging them, ete.

The lower Courts further found that the first defendant had
failed to look after the junior members of the family and to main-~
tain them out of the income and that he had in collusion with the
second defendant, and for the individual benefit of themselves,
dealt with the family property so as to deprive the plaintiffs
entirely of any benefit from it.

The lower Courts declared the first and second defendants
unfit to be ejmans of the family and appointed first plaintiff
ejmanthi in place of first defendant. The second defendant
alone appealed.

K. P. Lokshmana Rao for appellant.

B. Sitarama Rao for first, second and ninth respondents.

Seexcer, J.—The first point argued in this Second Appeal
hag not heen taken in the appellant’s grounds of appeal, but
as it involves a question of principle, and asit strikes at the
root of the jurisdiction of the Courts if the appellant succeeds on
it, we have allowed it to be argued.

I agree with my learned brother that what the Courts were
asked to do in this snit was not to frame a scheme, or to exercise
any undefined authority of selecting the most suitable person to
manage the affaivs of this family, but to remove the present
ejman for mismanagement and at the same time to declare that
the next in order of seniority was unfit to hold the vacant office,

and I fail to see any reason for supposing that Civil Courts have
not power to grant such a declaration.

Speaking for myself, I am averse to putting any narrow
limitations on the power of Courts to do all that is meedful to
gettle the disputes of the parties in all Civil matters that come
up to be adjudicated upon. To hold otherwise would be to
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deprive these tribunals of authority to make a final settlement of Neuaxns
opposing contentions. In Chindan Nambiar v. Kunki Raman KU,],J. e
Nambiar(1), the Full Bench had no doubt about the Civil Court’s lf;}f;:g'
power to remove from the karnavanship for misfeasance a person

who had attained that position by a course different from the

ordinary course, namely by a family agreement.

SPENCER, J,

In Kunkan v, Sankara(2), acts of misfeasance, committed
before the appellant became de jure karnavan, were held to be a
sufficient cause for removing him, the learned Judges observing :

“ whether the misfeasances were committed either solely orin
conjunction with another; in either case the interest of the tarwad
requires that the management of its affairs ghould not be entrusted
to him.”

Moral unfitness seems to me to be an equally good reason for
exclusion as mental or physical deficiencies.

On the second point, the findings of the lower Courts, as I
understand them, are that the second defendant was guilty of
fraud and collusion, and as these are findings of fact which we
must accept, the result is that the declaration of unfitness follows
as a natural consquence. The Second Appeal is dismissed with
costs.

Krisanaw, J.~This Second Appeal arises from a suit brought Krisaxax, .
by the plaintiffs as members of an Aliyasantana family to remove -
as unfit, the first and second defendants from the management
of the affairs of the family, and to appoint the first plaintiff as
ejmanthi, and give her possession of the family properbies.
Defendants had denied that plaintiffs were members of their
family and had in 1905 in conjunction with their mother, now
deceased, divided all the family properties among themselves by
a registered partition deed, excluding the plaintiffs altogether

.and had dealt with them, each with his share as his own.
Though the first defendant was the ejman and the second defend-
ant was the senior anandravan of the family, at the date of
suit, they did mnot leok upon themselves as members of an
undivided family at all, but each managed the properties he
obtained on partition. Hence the form of the prayer to remove
both of them from management.

(1) (1918) LL.R., 41 Mad., 577 (F.B).  (2) (1891) LL.R., 14 Mad., 78,
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The learned Subordinats Judge gave the decree prayed for.
The second defendant alone has appealed to us, and it is
contended on his behalf that Courts have no power to interfere
with the right of the senior anandravan to succeed when the
karnavan is removed, and that in any case there are no proper
grounds for excluding the second defendant from ejamanship in
this case.

The first contention is a general one and it is sought to be
supported by an observation of Savasiva AYYAR, J.,in Cheria
Pongi Achan v. Unnalachan(l) where the learned Judge quoted
with approval some passages froman article in the Madras Law
Journal(2). The effect of the passages is no doubt to show
that the Court has no power to exclude the eldest anandravan
from succeeding when & karnavan is removed. Buat it may be
pointed out that the learned Judge’s remarks ars obiter dicta,
and with all respect to the learned Judge I am unable fo accept
his view. "

To understand the bearings of the question raised it may be
useful to cousider how the Court acts in removing a karnavan.
That a Court can remove a karnavan for good reason is well
established by numerous decisions, beginning from the decision of
the Sadr Adalat in 1 Sud Dec. 118, and is not now disputed,
The authorities do not however make it clear on what basis the
power is founded. It seems to me however that it is based on
the theory that the institution of karnavanship in a tarwad ig

_intended for the benefit of the tarwad, and the continuance of &

karnavan in office is dependent on a proper discharge by kim of
his obligations to the family. When he fails to do his duties
and his retention in office becomes injurious to the interests of
the tarwad, he forfeits his office. Buat as he could not be removed
by act of parties without Lis own consent the aid of the Court is
sought to do it by its decree. - If the right to karnavanship is
an absolute right inherent in the oldest member and is independent
of his obligations, it is difficult to ses how the breach of those
obligations can affect the right, whatever other remedies there
may be. I do not consider that the removal of a karnavan for
his misdeeds is by way of punishment at all. The Civil Court
will hardly be the tribunal for it. The Court adopts the remedy
of removal as necessary to protect the interests of the tarwad.

(@) (1917) 32 M.L.J 323, at 839, (2) ‘(1901) 11 M.L.J., 128, at 136,
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It is true that it is not every failure to perform an obligation
that would lead to the rémoval of a karnavan but only such
misconduct as would make it necessary in the interests of the
tarwad to have him removed. As observed in Kunhan v. San-
kara(1) the question to he kept in view is whether the interests
of the tarwad require that the management of its affairs should
not be entrusted to him. The jurisdiction to remove him seems
to me really to be founded upon his forfeiture of his office in gross
misconduct rendering bim unfit for it.

It this view is right, I do not see any difficulty in Courts
declaring, on the prayer of the parties, that the next person is
unfit to assume the office of karnavan. If circumstances exist
which show that he could not or would not perform his obliga-
tions to the family, why should not the Court prevent him from
assuming office if it is in the interests of the family to do so ?

It is easy to suggest conditions when the senior anandravan
may be totally unfit to become a karnavan, He may be an idiot
or a lunatic, or in the words of Dr, Ormsby, in his ¢ Outlines of
Marumakkattayam Law”, ¢a person physically or mentally in-
capable of conducting the ‘affairs of the tarwad,” or he may be
of so depraved a mortal character that the interests of the tarwad
may require that its affairs should not be entrusted to him. Is the
Court then to tie its hands and allow him to become the karnavan?
I think not. To hold that the Court has no power, in such a
case to exclude him will be to nullify the very object of removing
the obnoxious karnavan. I consider, that in the same manner that
the Court can remove a karnavan it can in the same suit declare
the next man to be unfit and pass on the snceession to his junior.

It is quite true that the semior anandravan succeeds to the
office of karnavan by virtue of his seniority, and not by any
appointment to it. Bub his rights are no higher than those of
the karnavan who is in ottice and who is entitled to continue in it
till his death; nevertheless Courts have felt no difficulty in remove
ing him from office. Yt is mere hypercriticism to say that the
Cowrt has no power to appoint a karnavan and therefore it cannot

NEMANNA
Kuprg
v,
AcHNU
HeExrGsT.

KRrisunan, 4,

choose a person for the office. This is no doubt strictly so bub -

- what the Court does is not to’appoint any person it likes, but the
person next in rank to the karnavan and the exclnded senior

. (1) (1891) LL.R., L4 Mad., 78, ab 80,
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member or members ; that person really succeeds by virtue of
his position, on the exclusion of his seniors and his appointment
is really a superfluity. The guestion whether a power to
exclude exists does not depend on the existence of a power to
appoint, for it is conceded that a power to remove a karnavan
exists though the power to appoiut him may not.

The most important objection to excluding the senior man from
karnavanship is that in doing s0 you judge frow his conduct ag
a junior member bis unfitness to bea karnavan, without allowing
for the possibility that he may turn over a new leal when he is
given the responsibilities of the karnavan’s office. No doubt
there iz faree in this argument, but 1 do not consider that it
necessarily applies in every case or that it necessarily tells
against the existence of the power to exclude. It shows that
great care should be taken in judging of such a person’s unfit-
ness and that the power of exclusion should be used only
sparingly and only when it is clearly necessary to do so in the
interests of the tarwad. Bach case has to be judged on its own
facts and no hard and fast rules can be laid down.

The Courts have in many cases exercised the right of con-
sidering the fitness of the person who will succeed on the removal”
of the karnavan and have barred his succession when there is
good reason to do so. No doubt a senior man should not be
passed over in favour of his junior, on any ground of preference
on account of the greater fitness of the latter, but only on the
ground of his own unfitness. Where, however, good grounds
exisgt I am not prepared to say that the Courts have acted beyond
their powers in barring the succession of the next senior man
when removing the karnavan from office. The first contention
of the appellant therefore fails.

The next contention is one on the merits. The second
defendant is found to have conspired fraudulently with his
brother in denying the membership of the plaintiffs and exclud-
ing them from all participation in the enjoyment of the turwad
properties. e has in fact by getting up the partition deed
attermpted to put an end to the family itself, and he has taken
the family properties which fell to his ghare as his own,and
subsequently alienated some of them to strangers. His conduch
was thus entirely against the interests of the tarwad, and there is
no indication that he is likely to behave properly in the future.
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In these eircumstances I am not prepared to say that the lower Nuwaxwa

Courts wers wrong in renoving him along with his brother. KU:,).BE
The Second Appeal is diswissed with costs. oy
s NGSU,
E.R. —
KeisHNaN, J,
APPELLATE CIVIL.

Before Mr. Justice Bakewell and Hr, Justice Moore.

RAMANATHAN PILLAT, Arpurrawre (PLAtsrier), 1019,

September, 2.
v

DORAISWAMI AIYTANGATR axp NiNT OTHRRS, RuSrONDENTS
{Derenpavts Nos. 1 1o 4 axp Nes. 6 to 10).*

Qivil Procedure -Coda (V of 1(08), ss. 47 and 145~—Third porty evecuting
surety bond for a julgment.debtor--Suit for a declaration that the bond iz

void for fraud and undue influcnce und for cancellation of the bond, maintain.
ability of,

A person, not o party to the suit, who stands surety for a judgment-debtor
for+he due performance of & decres, han na independent right, unler section 37
of tho Civil Procedure Code, to apply to the execmting Court to cancel the
gecarity boud on the ground that it was obtained by fraod and undue influence,
H s only remedy is by way of suit. He ig « party to the suit withia the
meaning of section 47, Civil Procedure Code, only for the limited purpose
mentioned in section 143 of the Code, nawmely, for appeal.

Seconp ArrEar against the decree of F. A, Coieringz, Districb
Judge of Madura, in Appeal No. 121 of 1917, preferred against
the decree of K. V. Karvnagars Menon, Temporary Snbordinate
Judge of Madura, io Original Suit No. 6 of 1016,

The facts are given in the judgment.

B. Sitarama Raoand 8. B. Muttuswams dyyar for appellant,

A. Narasimha Achariyar for V. V. Srinivasa dyyangar for
respondents.

The JUDGMENT of the Court was delivered by

MoorE, J.— In execution of the decree in C.8. No. 84 of Mooss, J.
1912 in the High Court, one Sayyed Muhammad Rowther wag
arrested. On 29th September 1914, the judgment-debtor and
the presont appellunt as surety on behalf of the judgment-debtor,
executed a secority bond for Rs. 4,443-2-0 in favour of the
District Court of Ramnad, in which Conrt the exccution pro-
ceedings were pending, and the judgment-debtor was releasod. '

# Second Appeal No, 1061 of 1918
26 ; '



