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Before Sir Richard Garth, Kt., Chief Justice, Mr. Justice Mitter,
and Mr. Justice Maclean.
HHARI RAM axp anormer (Derespasts) v. DENAPUT SINGH anp

anoTHER (Praintirrs).*
Unpaid Vendor— Lien— Creditor of Vendor, Right of, to Lien—Morigoge.

Although an unpaid vendor holds a lien upon property sold for the con-
sideration-mouey, yet a creditor of that vendor cannot ¢laim the same right.

TaE facts of this case were, that the plaintiffs, under a chitti
dated March 1873, lent to Ram Nath and Hem Nath a sum of
Rs. 192, and that Hem Nath and Ram Nath being possessed
of a share in a certain mauza, the former sold his share to one
Gokoola Persad, defendant No. 2, on the 10th July 1874, and
on the same date, Hem Nath, as guavrdian of his deceased
brother’s child, granted a zurpeshgi lease of Ram Nath’s share
to Gokoola Persad, defendant No. 2. Qut of the cousideration-
money of these two transactions by an arrangement between the
parties, Rs. 192 was left in the hands of defendant No. 2, to be
paid over to the plaintiffs in satisfaction of their loan of March
1873. Defendant No. 2 neglected to pay over this sum, and the
plaintiffs brought a suit for its recovery; and on the 13th Septem-
ber 1876 obtained a decree against defendant No. 2 for the
amount due, and in execution of this decree caused the pro-
perty bought by Gokoola Persad, the defendant No. 2, to be
sold, and themselves became the purchasers at the sale on the
2nd April 1877, and were put into possession by the Court.

Defendant No. 2, on the 10th April 1875, had given a mort-
gage of the properties so purchased iu execution by the plain-
1iffs, to defendant No. 1; and the lattei', on the 18th May 1877,
brought a suit on his mortgage-bond and obtained thereon a
decree. Defendant No. 1 executed his decree by putting up the
property to sale, and purchasing it himself on the 6th May 1878.
The plaintiffs objected to the sale, alleging that they held

* Appeal from Appellate Decree, No. 1381 of 1881, against the decree of
Baboo Kali Prosunno Mookerjee, Second Subordinate Judge of Sarun, dated
the 13th September 1880, reversing the decree of Baboo Purno Chunder
Banerjee, Officiating Munsif of Pursa, dated the 9th July 1879.
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an equitable lien on the properties, as the money for which

Hamr Rax they had obtained adecres was in reality part of the purchase-
nm:_;wg money which defendant No. 2 had to pay to Hem ‘Nn.th and

SINGH.

Ram Nath, and that they stood in the place of these two latter;
aud on their objections being overruled on the 23rd March
1878, brought this present suit on the 22nd March 1879 to have
the sale of the 6th May 1878 set’ aside, and to reverse the
execution-proceedings which disallowed their objections, on the
ground that their purchase prevailed over the defendants’ mort-
gnge, inasmuch as they had a prior lien upou’the property.

Defendant No. 1 c¢ontended that the dectee obtained by the
plaintiffs was merely a sinple money-decree which could create
no lien on the property in suit; that thé property having been
previously mortgaged by ‘the judgment-debtor to him, the
plaintiffs could, by their purchase, whi¢h exteuded merely to the
rights and interests of the judgment-debtor, only acquire a right
of redemption iu the property, and not having redeemed it be-~
fore it was brought to sale in execution of his decree, their
right lapsed.

" The Munsif dismissed the plaintiffs’ suit, holding that the
plaintiffs only purchased thie right of redemption, and not
having exercised their right before the purchase of defendant
No. 1, their right was annihilated.

The plaintiffs appenled to the District Judge, who held, that
defendant No. 1 acquired nothing by his purchase, the plaintifli
not having been made parties to the guit of defendant No. 1, and
that the plaintiffs’ purchase was not thervefore affected; and
that they being in possession, the order of the 23vd March 1878,
made against them: when objecting to the sale, was wrong, ‘and
for these reasons he reversed the decree of the Muusif and’ set.
aside the miscellaneous ovder of the 23rd March 1878.

The defendant No. 1 appealed to the High Court,

Mooushee Mahomed Yusuf for the appellant,—The appellant
has a preferential title to the property, his decree being a morts
gage decree, the suit was brought upon a mortgage-bond, and
the whole claim- decreed, it must therefors be taken that not
ouly the claim for money, but also the claim upon the property;
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wag deereed—Debi Charan v. Pirbhu Din Ram (1). The suit
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upon the mortgage-bond was instituted on the 17th January Harr Rax
1877, and the present plaintiff purchased in execution of his Dm?irum

monsy-decree on the 2ud April 1877, therefore the doctrine of
lis pendens applies.

Baboo Karuna Sindhx Mookerjee for thé respondents.—The
decree obtained by the defendants was in reality a money-
decree; the doctrine of lis pendens can have no application
to the ease of an execution-purchaser, but the doctrine would
apply to cases of voluntary alienation— Sreemutty Govrmoney
Dabee v: Charles Reed (2), Dhurendro Chunder Mookerjee v.
Anund Moyee Dossee (3), Nuffur Merdha v. Ram Lall Adhi-
cary (4), and AL Shah v.- Husain Bahsh (5). If a third party
purchases at an aunction-sale pending suit, he may be made a
party hy a supplemental bill—Story on Equity Pleading, 342,

The dootrine of s pendens was held to apply in the follow-
ing cases: Rajkishen Mookerjee v. Radha Madhub Holdar (6),
Lala Kali Prosad v. Buli Singh (7), Rabia Khanum v. J. P.
Wise (8 ); and Manual Fruval v. Sanagapalli Latchmidevamma (9)
on the. supposition that there was no distinetion between volun-
tary and involuntary alienations; but the Privy Council, in the
case of Donéndro Nath Sannyal v. Ram Coomar Ghose (10)
have decided that tliere is a distinetion, If the doctrine of lis
pendens does not apply, then even supposing that the decree
which the defendant obtained was a mortgage-decree, still .he
ivould geb nothing at. the sale in execution of his decree, The
motrtgagee can ouly sell his lien and the property of the judg-
metit-debtor ; aud if at the sale the judgment-debtor has no pro-
perty, the lien cennot pass to- the purchaser, hecause the lien
is inseparable from the property—Metharam Das v, Boloram
Phukan (11).  The only remedy which the murtgugee Yias, is-to

(1) L L. R,y 3 All; 388, (M L L. R. 4 Calg, 789: 8.0,
(2) 2 Taylor n.nd Bell, 83, 3 C, Ln R., 396,

(8) 1 W. B, 103. (8) 28 W. R, 320,

(4) 15 W. R., 808, (9) 7 Mad. H. C., 105.

() L. L. R, 1 AlL, 588, {10) 10 C. L. B., 281.

(6) 21 W.R., 349. (11) 9 C. L, B, 233.

SINGH.,
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1882 enforce his lien against the person in possession of the pro-
Hamt Ray perty— Chowdhry Jonmajoy Mullick v. Dassi Moni Dassi (1),
?
DENAPUT .
S, Moonshee Mahomed Fusuf in veply cited Manual Fruval v.
Sanagapalli Latchmidevomma (2).

The judgment of the Court. (Garrwm, C.J., and MirTER
and MacLeax, JJ.) was delivered by

GarrH, C.J. — The facts of this cnse are briefly these:
Two persons, Ram Nath and Hem Nath, took aloan of Rs.
192 from the plaintiffs, under a chitti dated the 17th Faigooun
1280 (March 1878). Hem Nath sold his share in Mauza
Rizapore Damudur to Gokoola Persad, defendant No. 2, on
the 24th July 1874. On the same date ITem Nath, as the
guardian of his nephew Mothoora Persad, son of his deceased
brother, the aforesaid Ram Nath, granted a zurpeshgi lense
‘of Ram Nath’s share in the same property also to Gokoola
Persad, defendanut No. 2.  Out of the consideration-moneys
of these two transactions, by an arrangement between the
parties, Ra. 192 was left with the defendant No. 2 to Dbe
paid over to the plaintiffs in liquidation of the debt due under
the chitti of the 17th Falgoon 1280 (March 1873), but this
money was not paid by the defendant No, 2 to the plaintiffs,
who brought a suit for its recovery ; and, on the 13th September
1876, obtained » money-decree against the defendant No. 2.

Before this decree was passed, defendant No. 2, Grokooln
Persad, mortgaged the mauza iu suit, that is Rizapore Damudar,
to the defendants, first party in this suit.

The plaintiffs, in execution of their decree, caused the pro-
perty in suit to be sold, and purchased it themselves on the 2nd
April 1877,

The defendants first party brought a suit against the defend-
ant No. 2 to enforee their mortgnge-bond dated the 10th Api:il :
1875, and obtained a decres on the 18th May 1877. The plain-
tiff’ decree was for a very small amount, wiz,, for Rs. 192,
with costs and interest. The decree obtained by the first party
defendants was for a very large amount,viz., about a lac of

(1) 9 C, L. R., 363 (2) 7 Mad. . G, 106.
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rupees. The defendants first party, in execution of their decree,
attached the property in suit. The plaintiffs thereupon inter-
vened, and objected to the sale, on the ground of their prior
purchase dated the 2ud April 1877 ; their case before the exe-
outiou Court was that, under their decree, they held an equitable
lien upon the property in dispute, because the money for
which they had obtuined a decree was really part of the eonsi-
deration-money which Grokoola Persad, the vendee, had to pay
to Hem Nath and Ram Nath. They contended that as Hem
Nath and Ram Nath could claim a lien upon the property sold
for that portion of the comsideration-money which the vendee
Gokoola Persad had not paid, they, standing iu the shoes of
Hem Nath.and Ram Nath, were entitled to claim the same lien,

The Execution Court, however, on the 23rd March 1878, dis-
allowed the claim and directed the property to be sold, unless
the plaintiffs should satisfy the mortgage-decree. The valae of
the property in dispute being only Rs. 751, the plaintiffs, of
course, did not pay the amount due upon ‘the defendants’ de-
cree, which was for upwards of a lac of rupees, in order to save
it; and it was accordingly sold in:execution. of the defendants’
decree and purchased by the defendants on the 6th May 1878,

The plaintiffs then brought this sait ou the 22nud March 1879,
for the declaration of their title to the mauza in suit, on the
ground that their purchase should prevail over the defendants’
mortgage, because they had a prior lien upon the property.
The Munsif tried this question only,—wiz., whether the plaiutiffs
held & priov:lien npon the property or not, Tliis question was
raised in the first and the second issues framed by the Munsif.
The Munsif was-of opiniori that the plaintiffs’ contention was
not valid. The plaintiffs being only .- croditors of the vendors,
in his opinion, could not claim the same lien upou the property
sold for any unpaid portion of the purchase-money which the
yvendors had. He accordiugly dismissed the suit,

On appesl, the Subordinate Judge disposéd of the case on an
issue which was not raised by the partiés, He decreed the
plaingiffs’ claim, because the plaintiffs were not made parties to
the defendanés’ suit upon their mortgage-bond. The Subordi-
nate Judge was not right in disposing of the suit by allowing.
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the plaintiffs’ to alter the nature of their contention i the
I

HARI Rau Appellate Court. The plaintiffs, it seems to us, purposely did

Doxapor Tot put their case on the ground upon which the Subordinate

SINGH.

1882

June 22.

Judge has decided it, because it would have enabled them only
to obtain a temporary victory. If the defendants were to
bring a suit against them to enforce their lien, the property in
dispute could not be saved unless they would pay the whole of
the mortgage-decree, which evidently théy would not do because
it is of small value compared with the amount of the mortgage-
debt. The plaintiffs, therefore, put their case upon the ouly
ground upon which, if they succeeded, they thought they would
be able to reap a real beaefit—that is, if they cpuld establish their
prior lien, they would be eatitled to hold the property iu dispute
free from the defendants’ mortgage. The Subordinate Judge
was, therefore, not right in allowing the plaintiffs to make out a
new case in the Appellate Court.

Then, as regards the Munsif’s decision, we are of opinion
that it is correct in law. It is true that an unpaid vendor holds
a lien upon the property sold for the consideration-money, but
a creditor of that vendor cannot claim the same right. The
decree of the lower Appellate Court will be reversed with costs,
and the decree of the Muusif will be restored with costs.

Appeal allowed.

Before Mr. Justice Totlenham and Mr. Justice Bose.

GOBIND LALL SEAL anp avoraer (Derexpvants) ». CHAND-
HURRY MAITY awp ormers (PLamntires).*

Sale for Arrears of Rent—Publication of Notice of Sale—Material Irregu-
larity—Reg. VII1 of 1819,s.8,¢cl. 2

Clause 2,s. 8 of Reg. VIII of 1819, which provides that a notice of sale
under the Regulation shall be stuck up in the cutchery of theszemindar, is not
complied with by serving the notice upon the zemindar himself or his agent.
The object of the Regulation is to make known to the holders of under-
tenures and ryots and the residents of the place that the patni will be sold if

* Appeal from Original Decree, No. 170 of 1881, against the decree of
Baboo Jodu Nath Roy, Subordinate Judge of Midnapore, dated the 3lst
May 1881.



