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ApPELLANTS IN SEcOND APPEAT No. 1434 of 1904, 22, 23,
SRI RAJA BALLAPRAGADA VENKATA SUBBA ROW GARU N%ch fié?-
AND 0THERS [CLATMANTS AND SrCOND CLAIMANI’S LEGAL REFRE~ 1908,
SENTATIVE) APrELLANTS IN SEcoND Arresr No, 1435 oF 1904, SePg%‘f“he
y. —

THE SECRETARY OF STATE FOR INDIA REPRESENTED
BY THE DISTRICT FOREST OFFICER, GODAVARI
(Dersxpant), RpsroNpeNT IN BOTH,¥

Limitation—ddverse possession —Party relying on title by adverse pogsession against
Crown must prove 60 years’ adverse possession--Burden of proof shifted on
Orown by proof of adverse possession for shorter period.

A party who rests his title on pessession adverse tc the Crown must prove
such possession for 60 years,

Secretary of State for India v. Vira Reyom, [{1386) LL.R., 9 Mad., 175], ex-
plained,

Where lands have been nolified as a reserved forest nnder the Madras -Forest
Act, a claimant desirons of establishing his title against the Crown by adverse
possession must prove adverse possession for 60 years before the rotification,

Where adverse passession for a shorter period is proved, it lies on Govern-
ment to show that it has a su'sisting title, by showing that such possession
commenoced within 60 years before such date.

Laebhis part of India, it isa well egtablished rule of common Taw that waste
land, not heing the property of an individual or community, belongs to Govern-

fslands formed within 3 miles of the mainland vest in the Crown.

* Becond Appeals Nos, 1484 and 1435 of 1204,
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Srcoxn ArprALS against the decrees of F. H. Hamnett, District
Judge of Godavari, in Appeal Suits Nos. 591 and 593 of 1903,
presented againstthe decrees of E. A. Smith, Forest Settlement
Officer, Kistna, etc., District, in Claims Nos. 1 and 2 of 1902,
respectively.

The facts neccssary for the report are set out in the
judgment.

7. Subramania Ayyar for appellants.

The Government Pleader for respondents.

Jupgurnr.—These are appeals by the claimants against the
decrees of the District Conrt of Godavari in Appeal Suits Nos. 591
and 593 of 1903 confirming the decisions of the Forest Settlement
Officer of Grodavari in Claims Nos. 1 and 2 of 1902, These were
claims hy the Mallavaram and Nadavapalli Estates, respectively,
to land at the mouth of the Godavari which Government by a
notifieation, dated the 2nd December 101, proposed to form into
a reserved forest. Both claims, heing intimately connected, were
dealt with by the lower Appellate Court in one judgment, and in
this Court the same arguments were put forward on behalf of
both sets of claimants, It was firsl contended that, as the
appellants were in possession at the date of the mnotification,
the lands should not have been notified as a reserved forest. .
This contention was properly dealt with and overruled by
the Forest Settlement Officer in paragraph 7 of his judgment
in Claim No. . The appellant’s pleader did not attempt to argue
the matter hefore us, but contented himself with sfating this
objection.

It was further contended that the right of the Crown would
be barred if the claimants succeeded in proving 12 years’ adverse
possession prior to the coming into fores of the limitation section
of Act IX of 1871, and if Madras Regulation II of 1802 applied
to suits o enforce public rights. The contention was based upoml
certain yemarks in the cass of the Secretary of State for India v,
Vira Rayan(l). The remarks are at pages 185 and 186 of the
report and are as follows ;— ‘

“The elause of Aot XV of 1877 which precluded the rewisgr
“of a right to sue barred was not confined to that Act, but was
“ extended to Act IX of 1871. The words are ¢ All references to

(1) (1888) LIL.R., 9 Mad,, 176.
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t¢the Tndian Limitation Act, 1871, shall be read as if made to Bewsox, 0.7,
“ this Act, and nothing herein or in that Aet contained shall be AP

] . Moxzo, J.
“ deemed to revive . . . . any right to sne barred under that = ~—

“ Act or under any enaotment thereby repealed.’ Had this stood g:i;ﬁ;ig;
“glone and had we come to the conclusion that Regulation IT of R“‘" Rav
1802, section 18, applied to pubhe rights, we should have SECRFTABY
S agreed with the Judge that 12 years’ adverse possessmn would smqg FOR
% have barred the right of the Crown to sue.” When these ye- 1™
marks were made it was apparently thought that Regulation IT of
1802 was repealed by Act IX of 1871. Regulation IT of 1802
was not repealed by Act IX of 1871. This was discovered in the
course of the argument before us and the contention was then
dropped. We have however referred to the matter becauss it
seemed desirable to point out the misconception on which the
remarks in Secrefary of Staie for India v. Vira Rayan(l) were
based. Ttis now clear that if the claimants had to establish
a title by adverse possession they would bhave to prove such
possession for 60 years hefore the notification.
The main portion of the land in dispute lies between Hope
Tsland on the north and a channel called Neelarva on the south.
The District Judge finds that the claimants have been in posses-
sion since 1882 of the portions of this tract claimed by each of
them.
The District Judge has further found that this tract together
with that portion of Yalakalatippa which is shown in exhibit I,
consists of islands formed in the bed of the sea ai the mouth
of the Godavari. This finding is attacked, but there is in onr
opinion evidence to support it, and we must accept it. No doubt
the District Judge is possibly in error in assuming that exhibit
T, a map published in 1842, correctly represents the outlines of
the coast and adjacent islands in that year. The survey op which
the map is based may reasonably be supposed tohave been made
gome time before 1842, and between the survey and 1842, some
changes in the outlines may have ocourred. This possible error
however in no way affects the correctness of the finding now in
“Jaestion inasmuch as the finding applies to the portion of Yala-
kalatippa shown in exhibit I ag well -as to the land subsequently
formed. '

(1) (1886) I.I.R., 9 Mad., 175,
1A



BExsox, C.J.,
AND
Myweo, T,
8r1 RasA
CHELIEANI
Rana Bav
U
SECRETARY
oF
STATE FOR
INDIA,

4 THE INDIAN LAW REPORTS. [VOL. XXXIIL

The District Judgo has next found that the title to the islands
in question originally vested in the Crown. It is admitted before
us that all the islands were formed within 3 miles of the main land.
The rule of English law is that islands arising out of the sea
belong priméd facte to the Crown—oide the ¢ Law of Waters, Coul-
son and Forbes”, 2nd Edition, page 31. 1In the ahsenceof local
usage or statutory enactment to the contrary the same rule would
apply in British India—vide Secretary of State for India v. Kadi-
rikutty(l). 1t is argued however that the rule of English Law
abovementioned no longer holds good owing to the decision in
Reg. v. Keyn(2). The reason generally given for the rule is that
the King is the owner of the soil beneath the sea. Since the case
of Reg. v. Keyn(2), this reason can apparently no longer be resorted
to in support of this rule. But that circumstance by itself is no
reason why the ancient rule should not continue to be followed.
1§ it were necessary to find support for the rule it could, no doubt,
be found in the well established rule of the common law of this
pert of India that waste land which is not the property of an
individual or a community belongs to the Government, or it may
be correct to regard the title of the Crown as similar to the title
by escheat as suggested in Secretary of State for India v. Kadiri-
kuity(1) with reference to the observations of the Privy Couneil
in the casa of The Collector of Masulipatam v. Cavaly Venkata
Narrainapak(8) ; * private ownership not existing, the State must
be owner ag ultimate Liord.”

The District Judge then holds that as the title was originally
in the Crown the claimants must prove adverse possession for 60
vears. Here the District Judge is clearly wrong. Though the
title was originally in the Crown, still, as the possession. of the
claimants for 20 years prior to the notification is found, it rests
upon the Crown to prove that it has a subsisting title by showing
that the possession of the claimants commenced or hecame adverse
within the period of limitation, i.e, within 60 yoars before the
notification. - Secretary of State for Indiav. Vira Rayan(4), Secretary
of State for India v. Bavotti Hagi(B), The Secretary of State for
India v, Kota Bapanamma Garw(6). Asthe several islands were

(1).(1890) L.L.R., 18 Mad,, 369 at p. 376,  (2) (1876) 2 Bz.D, 83, ..
(8) (1860 8 M.L.A., 500 at p. 525, {4) (1886) LL.R., 9 Mads 175.
(6) (1892) LI.R., 16 Mad.,, 315, (6) (1898) L.L.Ry, 19 Mad,, 165,
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formed gradually and probably appeared and became capable of Beyson, c.7.,
ocoupation at different times, it way be that there iy proof that 3%
some if not all of them came into existence as land capable of ST
occupation within 60 years prior to the notification. In the case Carusaxe
of such land the title of the Crown must be a subsisting title. In R‘mi_ fia
the case of lands which came into existence as land capable of SE‘JBD};T-*E\'
occupation more than 60 years prior to the notification, the Crown sSrire roe
,must show by evidence that it had a subsisting title at sometime Tbia.
within that period.
We must therefore ask the Distriet Judge to veturn a finding
as to whother the Crown has a subsisting title to the whole or any
portions of the claim land lying between Hope Island on the
north and Neelarva on the south.
Fuarther evidence on both sides on this question may be
adduced before the District Judge as the true point in issue
was nob correctly understood by the parties at the trial. The
finding should be returned within five months from date of
the receipt of this order and ten days will be allowed for filing
objections.
The remaining land in dispute consists of the plots B and C
in the plan exhibit II. As to these plots the finding of the
District Judge is that they arose as islands out of the sea subse-
quent to 1842, and we are of opinion that there is evidence to
support the finding. The plots thus came into existence within
60 years of the notification. The title to them was originally with
the Crown and there has not been sufficient time for that title to
be lost. The claim with regard to these plots was therefore rightly
rejected. .
In compliance with the above order, the District Judge sub-
mitted the following finding :—
I accordingly find that the Crown has no subsisting title to
the whole or any portion of the claim land lying between Hope
Island on the north and Neelarva on the south.
These Second Appeals coming on for final hearing aiter the
return of the above finding, the Court delivered the following
JupaMENT.— We accapt the finding and allow the claim to the
‘ands dealt with in this finding. The decrees of the Courts
below will be modified accordingly. ’
The appellant in Second Appeal No, 1485 of 1904 will get
full costs througlrout.
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Bossos, 0.3,  In Second Appeal No. 1434 of 1004 the appellant has suc-
mﬁ? 5. ceeded in part only. Kach party will psy and receive propor-
— tionate costs.
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Inoa. Before Sir Arnold White, Chief Justice, and Mr. Justice Miller.

1009. S. R.M. A RAMASWAMI CHETTIAR (PeririoNer), APPELLANT,
March
1,2, 3,8 17 v

OPPILAMANT CHETTI axp svoviter (DECREE-HOLDER
AND PURCHASER), MESPONDENTS. *

"Decree, execution of— Who ought to be made representative—Person with the
best primd facie title sufficiently represents estate,

A decree-holder who has to apply for execution against the legal ropresenta-
tive of the deceased judgment.debtor, may select, from among several rival
claimants, as legal representaiive, the one whom he believes honestly to have
the best primd facie title and the rcpresentation, in the absence of frand or
collusion, will be sufficient, even though it is subsequently ‘found ouf some
other person is the true legal representative,

Ehiarujmal v. Daim, [(1905) LL.R., 82 Cale., 296), explained.

Arpral against order of V. Bubramaniyam, Subordinate Judge of
Tanjore, in Execution Application No. 619 of 1905 in Txecution
Petition No. 45 of 1903 (Original Suit No. 23 of 1889).

Application under sections 244 and 311 of the Civil Procedure
Code of 1882 to set aside sale of villages in execution of a
mortgage decree. '

One O obtained a mortgage deerce against K as guardian of
his minor son P.  Subsequent to the deeree P attained wmajority
and died issueless. K thereupon took possession of the properties
under color of a will alleged to have been executed in his favor
by P. Certain persons claiming to be the sapindas of the deceased
P, and, as such his heirs, sold their rights in the estate of P o one
B. R filed a suit to set aside the alleged will of P and to recover
possession of the properties. While the suit was pending O
applied for execution of the decree making K the legal represens
tative of the deccased P, and the two villages in respect of which

* Civil Misosllansous Appeal No, 182 of 1905,



