
been fraudulently made for the express purpose of giving Eitjmaiai
• • • » -1 • • CfjETTyJurisdiction. There is no such allegation here. Jurisdiction
does not depend upon the relief the Court finds itself able to Bai-akeishka

. . .  . . . MO D A I/IAE.
give after triaL The jurisdiction of the Court in this case iŝ  -----
therefore, not affected by the view I am taking ; but the 
decree so far as it p v e s  relief against the property mortgaged 
must be set aside.

There will be a personal decree oifly against defendants 1 
and 2 for the amount found due and interest at 6 per cent 
from date of suit to date of payment. The rest of the suit is 
dismissed. The order as to costs in the first Court will stand, 
but the parties will bear costs in this and the Lower Appellate 
Court,

N ap ier, J.— I  agree. I had already prior to the hearing of napiee, J. 
the case before the Learned Chief Justice expressed my opinion 
in an im r e p o r t e d  case I saw n o  r e a s o n  t o  a l t e r  i t  d u r in g  t h e  

argument in that case nor do I now.
N.K.
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APPELLATE CIYIL.

B e fo r e  M r . J u s tic e  S a d a s iv a  A y y a r  a n d  M r . J u s tic e  

G o u tts -T r o t te r ,

GOVINDASAMI PILLAI (A s s ig n e e ^ D b c e e e -h o id e b ) ,  1921,
PETiTfOKEB, A p p e l l a n t , A p n i , i9 .

V,

DASAI GOUNDAIT a n d  a n o th eb  ( J togjuent-d e b t o ss) ,

B espondeots.*

I/im itaH on A c t  (IX  o f  1908), see. 20— E x ecu tio n  o f  d e c r e e  f o r  a a l e ~ F a r t  o f  

the hyjpotheca  ta k en  mjj u n d er  th e  Z a n d  A cq u is itio n  A e t - -G o m p e n s a t io n  p a id , 

in to  G ou rt— P a y m e n t  o f  a m ou n t to  d e c r e e 'h o ld e r  th rou gh  C o u r t— Faj>er 

sTioiving p a y m e n t ,  s ig n ed  hy J u d g e ~ J u d g e ,  w h eth er an  a gen t o f  ^'wdgment^ 

debtor— S ig n a tu re  o f  J u d ge, w h eth er  su ffic ien t u n d er  section  20.

After a decree for sale on a mortgage was passed in 1912, a part of the 
hypothecated property was taken up ander the Land Acquisition Act, and the

* Appeal againet Order No. 64 of 1920.
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G ovin’ dasasu
PlLLAl

1).
D a s a i

Goukdan.

GoTerainenfc paid the amoTint o f oompensation into Court to the credit of 
the su it; and the same was paid out to the decree-hulder on the H th  
August 1914 When the payment was made the Judge signed a paper showing 
that payment was made in his presenoe and through Conrfc. On the decree- 
holder filing an application for execution of the decree on the 10th August 
1917, the judgment-debtoi’ pleaded the bar oi; limitation.

Eeld, that the Judge should be deemed to hare been an agent duly authorized 
by the iudgmenl-debtor to make the payment, and that the signature of the 
judge on the paper showing t-he payment satisfied the condition that the fact 
of payment should appear in the handwriting of the person m ating it, as 
required by section 20 of the Limitation A c t ; and that, consequently, the 
application for execution was not barred.

Chmnerij v, Evans, (1834) I I  H.L, Gas., 113, applied ; LaTcshmatian Chetty 
V. Sadayajppa Oheity, (1918) 35 M.L.J., 571, referred to.

A p p e a l  against tlie order of D. G. W a l l e r ,  District Judge of 
Coimbatore^ in Execution Petition No. 15 of 1917, in Original 
Suit No. GO of 1910.

The material facts are sBfc out in the judgment of S a d a s iv a  

A y y a r , J.
JV. JS. R a n g a s w a m i A y y a n g a r , E .  8 .  K r is h n a s w a m i A y  y  an g a r  

and P. S . Uam asiO am i A y y a n g a r  for appellant.
T . M . K risJ m a sw a m i A y y a r  for respondents.

Sadabiva
Ayyab, J.

Sapasiva'-' A y i a e ,  j . — Tlie assignee-ciecree-holder is  the 
appellant.' The following are the relevant facta and dates : On 
20th September 1912 the final decree for sale of the liy- 
potheeated properties was passed. Items 4 and 5 of the 
hypothecated properties were afterwards acquired by the 
Government under tke Land Acquisition Act and Rs. S,400 
(compensation money) was deposited in Court for the Govern
ment on 11th August 1914 to the credit of the suit. The decree 
amount with interest on that date amounted to Rs. 3,926 ac
cording 10 the decree-holder. The decree-holder drew the 
compenf3ation amount of Rs, 3;400 from the Court on 11th 
August 1914 and he filed the present execution application for 
sale of two other hypothecated items on 10th August 1917. 
The questions for consideration are (1) whether the esecution 
petition is barred by limitation and (2) what was the balance 
due under the decree  ̂ whether it was Rs. 500 and odd with 
interest from 11th August 1914 as claimed by the decree holder 
or a lesser sum, and if so, what sum f



TLe Lower Court on SOtt September 1913 held on tlie second GoviNDASiMi
point that only Hs. 103-7-8 was tlie sum due on l lth  A^Jgnst
1914 under the decree. Oa the first point it held that because ^ Dasai

G o u n d a n .
on n th  August 1914 the compensation amount, Rs. 3,400, was -----
paid to the decree-liolder on account of the decree by consent 
of the jndgment-jlebtors, section 20 of the Limitation Act gave 
a fresli starting point of limitation and hence the execution' 
petition of lOth August 1917 was not barred by limitation. It 
accordingly directed execution to issue for the Es. 103 and odd 
with interest. This Appeal by the decree-bolder was based on 
the ground that really Es. 500 and odd was due and not merely 
Es, 103 and odd on 11th. August 1914 under the decree.
Haying heard both aides and gone through the records 
I agree with the Lower Court in its conclusion that only 
Es. 103 and odd was really due on the above date. So the 
Appeal fails and has to be dismissed with costs.

But there is a Memorandum of Objections filed by  the first 
defendant (the judgment-debtor) and the contentions in that 
Memorandum are: ®

1. The featned Judge ought to have held that the payments 
made ex parte having reference to their nature and mode did 
not come within section 20 of the Limitation Act and the 
execution petition was therefore barred,

2. The Courts below ought to have held that even otherwise 
the decree has been fully satisfied by payments made.

As regards the second contention, that full satisfaction bad 
been made, there is nothing in it and the District Judge was 
right in finding that Es. 1 0 3  a n d  o d d  still remained due on 11th 
August 1914.

The much more important contention remains, namely, that 
“ the payment made ex p a r t e i n  August 1914 did not come 
within section 20 of the Limitation A ct and could not therefore 
save limitation. S e c t io n  2 0  of the Limitation Act (omitting the 
words unnecessary for the decision of this case) is as follows :

“ Where part of the principal of a debt is, before the aspiration 
of the prescribed period, paid by the debtor or by his agent duly 
authorized in this behalf, a fresh period of limitation shall be com
puted from the time when the payment was made ; provided that 
in the case of part-payment of the principal of a debt, the fact 
of the payment appears in the handwriting of the person making

VOL. SLIV] ilADEAS SERIES
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QoviNDiSAsii the same. 
PiLiii decree.”

Explanation. Debt includes money payable under a

D asai
G-O0NDAIS',

S a d a s i v a  
A y y a k , J ,

The payment of Rs. 3,400 v̂as clearly part-payment of the 
principal of the decree debt. But two other questions remain 
to be considered, namely, ( 1 )  whether t h e  fact of the payment 
appears in the handwriting of the person niakj,ng the same, (2) 
whether the payment was made by the debtor or by his agent 
duly authorised in that beiialf.

On the first question^ the decree-holder in the case produced 
b e f o r e  us copies of Court records showing that when the Es. 3^400 
was paid out, the Judge signed a paper indicating that Es. 3,400 
was paid to the decree-holder in the presence of the Judge and 
through the Court. I think this record sufficiently satisfies the 
condition that the fact of payment should appear in the hand
writing of the person making the same.

The only question that remains therefore for consideration is 
whether the Judge can be called an agent daly authorized by 
the Judgment-debtor to make the payment.

Notwithstanding some obiter dictSi of their Lordships of the 
Privy Council based on English decisions that the reason why 
an acknowledgment of indebtedness gives a fresh starting point 
for limitation ?s that it gives a fresh cause of action by reason 
of its implying a fresh promise to pay, I am clear that the 
provisions in sections 19 and 20 of the Indian Limitation Act 
could not have been based upon any such fiction of an implied 
new promise to pay. Under section 19, Explanation 1, an 
acknowledgment signed^ by the party liable is sufficient even 
when'accompanied by a refusal to pay, whereas, in consequence 
of the fiction of an implied promise to pay Iseing necessary 
undt r the English decisions; an acknowledgment accompanied 
by a refusal to pay is insufficient under the English law to 
aSord a fresh starting point for limitation, as that fiction of 
an implied promise to pay becomes still-born in consequence 
of such refusal to pay. I  think the Indian law must be held 
to have required the handwriting of the person making the 
payment merely in order to esclude fraudulent oral testimony 
as to such payment, jusfc as the Statute of Frauds tried to 
prevent Odurbs being flooded with perjury in the case of sales 
of goods, etc. The fiction of an implied promise to pay and
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V.
jD a s a i

Gockd^n.
Sadasita 
Ayyab. J.

the accrual of a new cause of action by an unregistered aoviNDASAiii 
acknowledgment of a payment of interest as sncli would not 
help mortgage creditors to ohtain decrees for sale as the new 
promise not being evidenced by a registered deed cannot be 
made to affect immoveable properiy. The law of limitation is 
partly intended |o promote diligence on the part of creditors 
in the matter of recovery of their debts. The concessions made 
in favour of creditors by the provisions of sections 19 and 20 
of the Limitation Act are intended to express the view of the 
legislature that a creditor will not be considered wanting in 
such diligence in bringing his suit, and he will not be penalised 
by the bar of limitation if he lias been d ilig en t; e n o u g h , t o  g e t  

the handwriting of the debtor to evidence an acknowledgment 
or the fact of part-payment within the period of limitation.

Provided therefore the evidence of the payment is in a 
writing binding on the debtor, it ^eems to me that the object 
of the legislature is satisfied, and in conistriiing the words “  agent 
duly authorized the Courts ought, in m y  opinion^ to be as 
liberal as possible. Section 21(1) of the Limitation A ct says 
that the expression "  agent duly authorized in this behalf in 
sections 19 and 20 shall,

“  in the case of a person under disability include his lawful 
guardian, committee or manager or an agent duly authorized by 
such guardian, committee or manager to sign the acknowledgment 
or make the payment.”

This shows that the authorization need not be a voluntary 
authorization; for, the guardian of a person under disability does 
not get his authority through any voluntary act of the person 
under disability but by law. In B u g h o o  N a th  D o ss  GuoJcman v.
B a n e e  B liiro m a n e e  P a t  M o h a d e b e e { l )  there is a sentence as 
follows

“  As regards the sale made on the 8th March 1869 from which 
a sum of RiS. 206 was realized we think that cannot be considered 
a part-payment nnder section 21 so as to give a new period of 
limitation.”
Section 21 considered therein was section 21 of A ct IX  of 
1871 which is similar to section 20 of the present Limitation 
Act, so far as the question under consideration is concerned.

(1) (1875) U W.R., 20.
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V.
D asai

G o t j n b a n ,

S a b a s i v a  
Aytar, J.

G o ? i * n d a8a m i  N o reasons are given for tlie opinion. Further, tlie point 
wlietlier the condition as to the payment appearing in the hand
writing of the person making the payment or his duly authoriz
ed agent was not raised or considered in thafc case. In B a m -  

c lia n d ra  G a n esh  v. D e v h a { l )  no judgment was given and the 
Court discharged the rule granted in favour of î iiie decree-holder 
without giving any reaso^ns. Whether the Court intended to 
adopt all or only some of the arguments advanced by the vakil 
for the judgment-debtors as found in the report does not 
appear. One of such arguments was that an acknowledgment 
must have contained an express or implied promise to pay  ̂
quoting English decisions. I have shown that those decisions 
are inapplicable in construing the Indian Limitation Act. Of 
coarse from an iHrolunt>3r j  payment a promise to pay the 
balance cannot be implied. E u g h o o  N a th  D o s s  G o o lm a n  v. R a n e e  

S h ifo in a n e e  P a t  M oh a d ebtie(2 ) <was also quoted in that case, not 
in the arguments before the High Court but only by tbe Lower 
Court in support of its opinion. It appears from the report 
that the payment relied upon was'’ not part-pa^ment of the 
principal in the handwriting of the person making the payment 
but payment of interest, and it was argued by the creditor that 
the recovery o  ̂rent decreed in a suit brought by tlie Usufruc- 
tuary mortgagee on a bond providing for payment of rent in 
lieu of interest was payment oi interest on the mortgage bond. 
The defendants argued that the payment in satisfaction of the 
decree passed for rent is not a payment to the creditor of 
interest as such. It mpy be that this argument was accepted 
and so the rule was discharged by the Bombay High Court on 
that ground. I  am unable therefore to accept the head-notie of 
the Eeporter as really representing the opinion of the Judges in 
that case. In O u d h  B ih a r i  P a n d e  v , M a h a b ir  S a J ia i{^ )) the 
only question, decided was that because the part payment by 
sale in esecution of the judgment-debtor’ s property did not 
appear in the handwriting of the judgmenfc-debtor it oould not 
save limitation. In B rew  v. B rew {4 i) , decided by four Judges, 
on the language of a Statute which requires that,

(1) (1SS2) I.L.E., 8 Boik., 626.
(3) (1909) I.L.E., 81 A ll, 590.

(2) (1875) 24 W.R., 20.
(4) [1899] 2 I.R., 168.



“  s o m e  p a r t  o f  th e  p r i n c ip a l  m o n e y  o r  s o m e  in t e r e s t  t h e r e o n  G ovindasam i 

e h a l l  h a v e  b e e n  p a id  o r  s o m e  a ck n O T fle c lg m e n t  o f  t h e  r i g h t  t h e r e t o  F i m a i

s h a l l  h a v e  b e e a  e i r e u  in  w r i t in g  si^^ued b y  t h e  p e r s o n  b y  w h o m  t h e  D asai
1 IT t. 1.1 1 ‘ i  >* G o u k d a n ,Bame shall be pajable or his agent ___ _

in order to save limitation, the Couxt followed the principle S a d a b i v aA y u  t
of the decision in C h in n e r y  v. E v a n s [L ). In that case, the 
payment) by a iteceiver appointed under the Mortgage Act was 
held to be payment by the agent 'o f  the person liable to pay, 
though the Eeceiver was appointed by the Court and not by the 
mortgagor and was appointed, for the benefit of the mortgages 
to receive “  for him particularly^’ the rents of the mortgagor's 
property. J ohnson, J., says in B r e w  v. B r e w { 2 ) :

'* W h e t h e r  i t  is  b y  t h e  a g e n c y  o f  & R e c e i v e r  o r  S h e r i f f ,  t h e  

p a y m e n t  is  m a d e  t o  th e  c r e d i t o r  o u  f o o t  o f  t h e  d e b t  w h ic h  th e  

d e b t o r  is  b o u n d  in  la w  to  p a y ,  a u d  o f  t h e  d e b t o r ’ s r e n ts  o r  c h a t t e ls  

a s  t h e  ca s e  m a y  b e  f o r  t h e  d e b t o r  a n d  o n  h is  a c c o u n t ; t o  t h e  e x t e n t  

o f  s u c h  p a y m e n t  t h e  d e b t o r  is  d i s c h a r g e d  f r o m  s o  m u c h  o f  t h e  

J a d g m e n t  d e b t ,  I  t h e r e f o r e  t h i n k  t h a t  s u c h  p a y m e n t s  b y  a  s h e r i f f  

a r e  n o t  p a y m e n t s  b y  a  s t r a n g e r  t o  th e  j u d g m e n t - d e b t o r  b u t  a re  

p a y m e n t s  o u t  o f  th e  d e b t o r ’ s c h a t t e ls  ‘  b y  a  p e r s o n  p a y i n g  f o r  h im  

a n d  o n  h is  a c c o u n t  w h a t  h e  is  b o u n d  t o  p a y . ’ [ L o r d  C e a h w o e th  in  

Ghinnery v. Bvaiis(l).y'
In L a h sk m a n a n  C h ettij v. S a d a y a p p a  C h e tty {Z ), a Bench of 

this Court held that an acknowledgment of a deot made by a 
Eeceiver appoiated by the Court on behalf of a firm under dis
solution is a valid acknowledgment^ saying limitation by reason 
of the provisions of section 19 of the Limitation Act, as he was 
an agent authorized to make the acknowledgment.

I f  a Sheriff of the Court making the payment can be consi
dered an agent of the debtor I  see nothing in principle or 
reason which should prevent me from holding that a Court 
paying in the course of its duty the money due by the judgment- 
debtor is also a legally constituted agent of the judgment- 
debtor for that purpose.

In the result I  think that the requirements of section 20 are 
satisfied and I  would dismiss the Memorandum of Objections 
also with costs.
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(1) (1864) 11 H.L.Ciis,, 115. (2) [1899] 2 I.E.. U 3
{8} (1918) 35 571.



G o v i n d a r a m i  Oourrs Trottes, J.— I  entirely agree. My lord lias covered 
riiLAi ground so thorouglily that 1 oaly propose to add a word

G^CDiN point. I  tliink tlie principle dediicible from G h m n er y

—  V. £Jva7is[l), is this : that if a debtor’s assets are so placed either
TBomE,"j, operation of laW;, tliat, if some one other

than he alone can release them for the par|)ose of making 
paymeDts due from him, then the aot of that other in operating 
upon the debtor’ s assets must be treated as the acb of the debtor 
himself, the volition of the debtor in such a case being neither 
reo[uisite nor relevant. I f that be so, it appears to me that the 
words “  his agent duly authorized in that behalf ”  in section 
20 of the Limitation Acb ai*e satisfied by the act of the Judge 
of the Court which authorizes the paym eut; and that his hand
writing is rightly described as that of the person making the 
payment.

k b .
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APPELLATE CIVIL.

B e fo r e  S i r  John W a llis j  K t . ,  C h i e f  J u stio e , a n d  M r . J u s tic e  

K r is h n a n .

1821, RAJAH MUTHU KRISHN-A YACHENDRA BAHADUR
May 4.

_________ ( D ependant) ,  A pp e l l a n t ,

W .  H . N U R S E  (F i r s t  P l a in t ij .’ p ), R e s p o n d e n t .*

Vaijcil— S%it on the Original Side of the High Court—Fees, non-payment of—Duty 
ofvaliil to take necessary steps in the suit— Written statement not filed in time 
—Refusal of vakil to file, hecause, his fees were not paid—Refusal of valcU to 
eotmni to transfer of case to another vakil—Applicatioin for change ofvalcil— 
Order of Court—’Delay in filing written statement, whether excusable—Buies 
of Practice, Original 8ide> o f the Sigh Oourt, rule 48.

A. vsbkil eiLgageii in a auib on the Original Side of tlie IIig]i Court is not 
entitled to refuse to taTie a neceasavy step in the suit on the ground that hia 
own fees had not been paid, and at the same tirae refase his coasenfc to a 
change o£ Takalat to auothei' vakil.

(1) (1864) II  H.L. Cas., 113.
* Origkai Side A.ppcal No. 10 of 1921.


