
S esh a  lost to a transferee; the reversioner cannot maintain an action 
for tlie preservation of tlie property, on the same principle that 

P e e ia s a m i fictiong to retain waste are allowed (see Msiyne’s Hindu Lawj
- ' ’ pnragmph 647; and eases cited therein (especially N o h in  G h u n d er

J. G h ucherh uttij v. G u ru  P e r s lia d  D o s s ( l )  per Sir B aknes P e a c o c k ) .

I am therefore of opinion that article 134 ap^ilies to the one- 
fifth share of the house and of the land mortgaged in 1866.

The result is the whole Second Appeal fails and is dismissed 
with costs.

K.H,
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A P P E L L A T E  O IV IL .

B e fo r e  M r . J u s t i c e  S p en cer^ a n d  M r .  J u s t i c e  B a n ie m m .

m
1921, SANKARAN NAMBUDRIPAD (P e t i t i o w e r ) ,  A p p e l la n t ,

Fabrnary 
28. V.

SANKAEAN NAIB and o th e k s  ( A p p e l la n t s ) ,  R e sp o n d e n ts .^

Malabar Compensation for Tenants Improvements Act ( f  of 1900), ss. 5 and 6 
(3) ,—Decree for ejectment— Value of i-inprovements, afscertained and specified 
i% tJie decree—Improvements effected, subsequent to decree, not ascertained—  
Application for execution by ejectme7it, whether ‘maintainable.
Whore a landlord iii Malabar obtaiaed a decree for ejectment of liia tenant 

on payment by Mm of aa asoertained amount for compensation for vulue of 
improvomenfcs, applied for execution of the decree by ejectment of tbe tenant 
after depositing into Court tk? amount epecifieii in tlie decree for value of 
improvements, held, that the landlord was entitled to an order in execution for 
ejectment of tlie tenant from all tbe lands spaoiiied in the decree, even though 
the ’̂ alue of improvemenfcs, effected by the tenant on some of tho lands, 
mhsequent to the decree, had not been asoertained ander sQiJtion 6 (3) of fch® 
Malabar Gompensation for Tenants Improvaments Act.

A ppeal  against the order of G, II, B. Jackson, District Judge of 
South Malabar  ̂ in Appeal Suit No. 824 of 1917; preferred 
against the order of C. il. V ekiiatebwara A tyak , District 
Muiisif of Man]‘erij in Execution Petition No. 1375 of 1917 (in 
Original Suit No. 420 of 1912).

(1) (1868) B.L.E. Sup. Vol., 1008 (F.B.) at pp. 101.3,1014
* Ciyil Miscellaneoas Second Appeal No. 27 of 1918.



This Civil Miscellaneous Second Appeal arises out o f an Sankahan

ordev passed in exeoatioaoE a decree, dated 28tli ila rc li 1914, Nam bud ei pa

a suit instituted Ly tlie appellant to redeem a kanom. The Sankaran
■f _ Naik.

decree in favour of the plaintiff in the original suit was one for 
redem ption ; the valae of imprDvements effected by the tenant 
on the lands till the date of the decree was ascertained and 
specified in the decree, and the said amount and the amount o f 
kanom was directed to be paid %  the plaintiff prior to his 
obtaining possession of the lands from the defendants. The 
material portion o f the decree was as fo llow s;

“ That upon the plaintiff depositing into Court within six 
months from this date the said kanom and value of improvements 
amounting in all to Rs. 13,149-8-9 to the credit of the persons men* 
tioned above . . . the defendants do deliver up to the plaintiff

all documents in their posseasioa or power, eto., and do 
retransfer the mortgaged property free from eucumbrances, etc., 
and do put the plaintiff into possecaion of the said mortgaged 
property.”

The plaintiff (decree-Iiolder) deposited'the said amount into 
the Court 'jf "the District Munsif and applied for execution o f 
the decree by ejectment o f the defendants from the lands speci- 
iSed in the decree. The decree-bolder prayed, in the alternatives 
that

“  if a Commissioner is appointed on the objection of the defend
ants that any Kuzhikar chamazamH have been effected subsequent 
to the decree in the Kudiyiruppus (occupied parambas), hills, etc., 
it may be directed that such lauds may be retained and that after 
retaining these, the nilams, etc., on wKich no such improvements 
were made subsequent to the decree may be immediately delivered 
to him.”

The defendants contend that no order of ejectment could 
be made until the value o f improvements effected by them 
subsequent to the decree on any of the lands included in the 
decree was ascertained and the entire amount of compensation 
due to them had been deposited b y  the plaintiff into Court, 
under the provisions of section 6 (3) o f  the Malabar Compensa
tion for Tenants Improvements A ct ( I  o f 1900). The District 
M unsif overruled this contention and directed the ejecfcment of 
tlie tenants from, lands other than those on which the defend
ants claimed to have effected improvements subsequent to the
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SAsiai:/>N decree. The defendants preferred an Appeal to tte District
iN'ajfnoDFapAD jmio-53 reversed tlie order of tira District Munsif, lioldiiig 

17. to
Si-KKARAx that the defendants were entitled under the Act to remaiu in 

possession of all the lands until compansation dae for improve
ment in any portion of them was ascertained and paid to them. 
The pla.iutiff preferred this Civil Misoellaneous Second Appeal.

0 .  V. A n a n ta h 'isJ m a  A y y a r  and T . E r o m a n  U im i for appel
lant. ^

0 .  M a d h a v a  N a y a r  and K .  E u ttiJ crish n a  M en o n  for re
spondent.

SpExtEB, J. S pbn o ek  ̂ J .— In this case the appellant obtaineii a decree 
for ejectment of a tenant in Soutli Malabar and, after depositing 
the amount ascertained as due to tlie tenant lor improvements 
under the Malabar Improvements OoDapensatioa Act  ̂ a.pplied 
before the District Mansif for execution of his decree by 
ejectment of the tenant from all the lands mentioned in 
the decreej or in the tilternativo he added that if the tenants 
claimed that any imp movements had been effected subsequent 
to the decree in kudiyiruppua, parambas and hills, execution 
might be granted of the other properties, that is, nilams (double 
crop lands), palliyals (single crop lauds) and nattupoyils 
(seed-beds), *

As observed bĵ  the District Munsifj this application for 
partial delivery was intended to be for the benelit of the tenants 
and to avoid farther demands for compenriation owing to delay 
in execution. The District Mansif granted the appellint’s 
prayer and ordered deliv^’y of the nilams, palliyals and seed 
beds, and directed that execution in regard to other items 
ehould wait. He also directed that the tenant should give 
security for any relief that might be obtained against him in 
execution before he took the amount deposited for the value of 
improvements.

The District Judge held that partial ejectment, before com-, 
pensation was finally settled upon the other lands which were 
left in possession of the tenant, was contrary to the pro visions 
of section 5 of the Malabar Tenants Improvements Act, and he 
therefore allowed the Appeal and directed the District Munsif 
Eot to grant the petitioner’s prayer till he finally determined 
It® queatioa of valuation.
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Section 5 of Madras A ct I of 1900 provides fcliat any tenant Sankaran 
to whom compensation is clue shall be entitled to remain in 
possession until ejectment in execution of a decree or order
of Gourfc. The section does not make the payment of the com- -----
pensation a condition precedent to ejectment. Section 6 (5) ’ ‘
contemplates re-valuafcion being calculated on the condition at
the time of ejectment and proriSes that the decree shall be
varied in accordance with such order of the Court executing
the docree. It, does not provide that ejectment shall be stajed
u n t il  le -v a lu a t io n  is m a d e .

There is an observation in G h oiu n h h im m  K e lo th  x .  K a r u v a lo ie  

F a r T iu m { \) , that a tenant retains in Malabar his status as a 
tenant until the improrements are paid for; bat in M a y a n h u t i i  

V. K u n h a n m a d {2 ) ,  S adasiva A t y a s , J., doubted the correctness 
of the statement; and I  respectfully consider that it*is not 
warranted by the language of the seotion. There is no provi
sion in section 5 or in section 6 to the effect; that until compen
sation is paidj no ejectment should be ordered, In the Full 

K a n n y a n  B a d iix ia n  Y . ' lA l% k u t t i [^ , S ishaqiei A tyab , J., 
held that partial ejectment was not contemplated under the Act 
in any circumstances, but the majority of the Full Bench held 
that a lessor was not entitled to eject a tenant in Malabar from 
a portion of his holding while an assignee of the reversion 
could do so on payment of the value of improvements to that 
part.

The District Judge was not correct in his opinion that 
ejectment of a tenant could only be ordered after the final 
determination of the value of improvements. I f  that was the 
state of the law it would be possible for a tenant to postpone 
eviction perpetually by continually making fresh improvements 
while the enquiry into the last application for re-valuation 
was going on.

The appellanfc^s (the esecution-petitioner’a) application for 
execution of the whole decree was not open to any objection, 
even though a petition for re-valuation might be pending, and 
the order actually passed by the District Munsif was, as already
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(1) (1915) 29 I.e., 559 at page 560. (2) (1918) I.L.E., 41 Mad., 641, 644
(8) (1919) I.L.ll., 42 Mad., 603 (F.B.).,



Saskar.as observed, a concession to the tenants whose consent was 
NAMBUwarAD to a course whicli would naturally be preferred to

Sakkaran immediate eviction from the entire holding. The District 
Munsif’s order requiring security to be given for any relief 

S p e n c e h , J. execution of the decree was not reason
able and must be set aside.

In the result the Appeal must be allowed^ and the District 
Munsif’s order will be restored with costa here and in the 
Lower Appellate Court,

EiMESAy, J. R a m e s a Mj J . — I  will only add that, even if a plaintiff decree-
holder who obtained a decree under the Act is not entitled to 
eject the defendant uuiil he pays the sum mentioned in the 
decree for improvements;, it does not follow that, when he pays 
the amount so mentioned to the defendant or (when he refused 
to take it) into Court, the mere^fact that the defendant is asking 
for the further valuation mentioned in section 6 (3) operates as 
a stay of execution of the decree for ejectment or that an order 
for ejectment should not be made until the supplem&ntal enquiry 
contemplated in section 6 (3) is made. None of the cases cited 
by the learned Counsel for respondents, K n n n y a n  B a d u v a n  v. 
A lih u t t i [  [), P a rd m esa ra  A y y a n  v. K i t t u n n i  V a lia  M a n n a d ia r {2 )   ̂

A b d u lla  K o y a  v. K a llu m p u ra th  K a n a r a n {K ) ,  K u n J iih u tt i  E a j i  y. 
(?ovjer(4), support such a proposition. I agree with my learned 
brother in doubting the correctness of G h o w a k k a ra n  K e lo t h  v 
K a r m o l o t e  P a r lc u m {6 ). I agree with the order proposed by 
him.

K.E.
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