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mortgaged property, it may well be in his interests to delay execu~ Murmran

tion as long as possible while he puts off the appellant’s claims. CHE:'TMR

I would reverse the order of ths District Judge and divect GoviNpDoss.
that the application of the petitioner be disposed of according  Kuuwara-
to law in the light of the observations in the judgment. Costs SASJQTJ-
to abide and follow the vesult.

NER.

APPELLA'TE CIVIL.

Before Sir John Wallis, Kt., Chief Justice, and
Mr. Justice Sadasiva Ayyar.

DAVOOD MOHIDEEN RAVUTHAR (SecoND DEFENDANT), 1920,
October 1.
APPELLANT,

v .

JAYARAMA ATYAR axp anoTEER (Praintier D FirsT DEFENDANT),
ResponpEnTs,*

Landlord and Tenant—Lessee sub-leasing his right to another for a term without
obtaining possession—Trespass by stranger -~ Right of lessee to sue stranger for
possession, mesns profits and damages.

A lessee of certain lands who had not obtained porsession from his lessor bub
sub-leased his right to others for a term with a stipulation that they should
obtain possession, has no right to sue during the continnance of the term tres-
passers in possession either for mesne profits or for damages.

Per Wartis, C.J, (Banasiva Avyar,J, contra). *The lensec is also not entitled
to sue the trespassers for possession.

AprEAL against the deoree of K. S. VexgaracuaLs AYVaR, Acting

Subordinate Judge of Tanjore, in Original Suit No. 2 of 1919.
The facts are set ont in the judgment of Waruis, C.J.

E. Kuppuswamé Ayyar for appellant.
e . .
A. Krishnaswams Ayyer for respondents.

Warnis, C.J.—~The plaintiff in this case on 6th December wiLus, C.J.
1917 took the suit lands and other Jands on lease from the
first defendant under a rental agreement (Exhibit A) for four
years from 15th December 1917 at an annualrent of Rs., 400

* Appenl No. 375 of 1819.
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and on the same day Venkatachalla and Ponnusami Muthiriyan
took the same lands from the plaintiff for the same term and at
the same rent, under Bxhibit V, which is styled a deed of sub-
lease and contains a stipulation that they would themselves take
possession of the lands and enjoy them. The plaintiff did not
obtain possession of the suit lands and brought this suit to
recover possession and mesie profits of them from his lessor the
first defendant and defendants 2 to 4 who were alleged to
be in wrongful possession of them. The Subordinate Judge
found that defendants 2 to 4 were in possession of the suit
lands as trespassers, and passed a decrce for possession against all
the defendants, and for Bs. 350 for past mesne profits and Hs. 549
for proportionate costs against the second defendunt and directed
an inquiry as to future mesne profits from the date of suit until
payment. There was a like decree against the third and fourth
defendants in respect of the lands in their occupation. The
second defendant has alone appealed. ©On the guestion of fact
we see no reason to.differ from the finding of the Subordinate
Judge that the possession of the second defendant was that of a
trespesser.  The lands in question had been leased for three
years nob to him but to his brother-in-law, and his case in his
written statetnent that Le paid Rs. 200 to the frat defendant
who promised to execute a registered lease in his favour for
anotlier two years has not heen proved. As the Subordinate
Judge has pointed out, there is a variance between his written
statement and his evidence, which was that he obtained the lands
in the firgt instance znder an oral leass for five years. This
evidence the Subordinate Judge has dishelieved and we see no
reason to differ from him.

There remains, however, the important question whether the
plaintiff is entitled to mesne profits against the second defendant
in spite of the fnct that he had transterred the whole of his term
to Venkatachalla and Ponnuswami under Hxhibit V. It is
opposell to general principles to allow one person to sue for
what belongs to another, or for damages sustained by another, and
any departare from this prineiple would in my opinion be sure
tolead to undesirable complications. Rules 78 and 79 in Dicey’s
Parties to an Action, pages 324, 330 are as follows :

“ Fule 78 ~No one can bring an action for any injury which
is not an injory to himself.”
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“ Rule 79.—The person who sustaing an injury is the person o Mommzax

bring an action for the injnry against the wrongdoer.” R‘ng‘m
T'his is the foundation of the Kaglish rule which was applied Ji‘;ﬁg”’“

in Remanadan Chetéi v. Pulikulti Servai(l), in Krishna Nam- = —-
budri v. The Secretury of State(2), and in earlier cases in India, Warzs, O.d.
that a lessor is hot entitled to sue a irespasser for pussession and

mesne prefits for the psriod duringe which the tenant's term is
outstanding, That this rule applies equally to India was shown

by Sir Jory Epaz, C.J. in Sita Raem v. Ram Lal(3), with the
concurrence of four Judges of that Court

“The prineiple, it appears to me, must be the same all the
world over, and certainly must be the same in India u8 in Hngland.
That principle is that where & man, whether the owner or merely a
tenant, creates a tenancy under him which entitles the tenant to the
exclusive use of the land or of the huuse, as it may be, the man
creating the tenancy cannot have any right to actual pussession,
unless he has by the lease or by agreement with his tenant reserved
to himself a right to re-enter and take possession. He has of
course o right by due process of law if the falts arise, to have the
tenancy created by him deiermined aud his tenant ejected ; but sn
long as the tenant is entitled to possession, the landlord cannot be
entitled to possession, That right to possession he has parted with
by the creation of the tenmancy. It is o new pro?aosition of law,
and the application of that proposition of law, which I believe to
be correct, does not introduce into India any new system either of
law or of procedure. A landlord whose title is denied by his tenaut
has got a right to have the tenancy determined, A landlord whose
title is questioned by any one else than the tenant has got a right to
a declaration under section 42 of the Specific Relief Act; and if any
one enters on the receipt of the renis and profits of the land and
takes from his fenants the rents which were due to him, he is
entitled as against such person, not only to a declaratory decree
declaring his title and that the other person has no title, but to a
decree putting him into possession, that is, what is known as, formal
possession, as contradistingnished from actnal or khas possession,
of the land as against the person wrongfully taking the rents and
profits to which he, the landlord, is entitled.”

(1) (1898) LL.R,, 21 Maa., 283, (2) (1909) 19 M.L.J,, 347,
(8) (1898) LL.R., 18 All, 440 (I'.B.), 448, :
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This case was followed in Tiruvengada Konan v. Venkatachala
Eonan(1), to which my learned brother was a party, in preference

JavaraMa {0 the observations of Sunpara Avvag, J., in Awbalavana Chetly

AlYAd.

Warwts, CJde

v. Singaravely Udayar(2), which had been treated in some cases,
nobreported inthe authorized reports, asaffording sufficient ground
for refusing to accept the law aslaid down by Susr&HMANYA Avvar
and Banson, §J., m Rumansdan Chetti v. Pulikutli Servai(3).
These observations of Suxvpana Avvar, J., which were made with
reference to the question whether the possession of a trespasser
is adverse to the landlord as well as the tenant, did not take
account of the different sorts of possession to which the landlord
and the tenant are entitled during the pendency of the term as
explained by Sir Jorx Hpes in Sita Eam v. Bam Lal(+4), which
case unfortunately was not brought to the learned Judge’s notice,
They were not conenrred in by ABpor Ramni, J., who was sibting
with him, and in wmy opinion they show no sufficient reason for
differing from Rumanadan Chetti v. Pulikutti Servai(3).

In that and in the other cases to which ¥ have referred the
landlord hag fulfilled his duty of putting the tenant in possession
before the date of the trespass, whereas here he has been pre-
vented from doing so by the trespass. That, however, does not
in my opinion’ give the plaintiff a right to recover the posses-
sion and enjoyment of the land, khas possession as ib is called in -
Northern India, together with compensation for the deprivation of
such possession and enjoyment in the shape of mesne profits.
It is not the plaintiff, but his lessees Venkatachalla and Ponnu-
swami who are entitled to such possession and mesne profits,

As regards possession, it seems to me that the most the
plaintiff could be entitled to wounld be, if he had impleaded his
lessees, to geb a decree directing posscssion to be given to them.
If Bissesuri Dabeea. v. Barode Eante Roy Chowdry(b) went
further, I agree with SusraEMasya Ayvar and Bawsown, JJ., in
Ramanadan Cheit; v. Pulikutti Servai(3), that it should not be
followed.

The second defendant has not appealed in the present case
against the decree for possession, no doubt because it would

1) (191s) LLR, 39 Mad, 1042, (2) (1812) M.W.X., 660,
(8) (1898) LL.R, 21 Mad,, 288,  (4) (1890) I.I.R., 18 AL, 440 (¥.B.), 448,
(5) (1884) 1.L.R., 10 Calo,, 1076,
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avail him nothing as the time for which he claimed to hold has
expired ; but it has been necessary to consider the sort of posses-
sien to which the plaintiff would be entitled on the facts, as in
my opinion Le could only claim mesne profits as damages for the
defendants’ trespass if he was entitled to possession and enjoy-
ment or khas possession, and ke would not be entitled to claim
such mesne profits when his lesse® was the person entitled to
such possession  He might, I think, have recovered damages
for loss of rent as lessor owing to the defendants having tres-
passed on the lands and prevented him from giving his lessces
possession, if he had in fact sustained any such damuges but n
the present case he has nob as the eifect of the trespass in
this case was to relieve him from liability to pay vent to his
lessor to the same estent to which he became disentitled to
recover it from his lessee. I agree with the order proposed by
my learned brother.

Bapasiva Avvar, J.—This is an Appeal from the judgment of
the Subordinate Judge of Tanjore in &' suit brought by the
plaintiff, a lessee of the suit lands for a term of four years,
who demised the whole of this term to third parties, to recover
possession and mesne profits from the defendants (Nos. 2 to 4)
who, he says, trespassed on this property. The plaintiff suce
ceeded in the lower Court. 'The second defendantis the appellant
before us.

The facts appear to be that the second defendant’s brother-
in-law held this property on a three years’ lease from the first
defendant, the plaintiff’s lessor, The defendants’ case is that
they held it not on a three years’ lease but on a five years’ lease:
at any rate, that they became entitled in some manuner or ofher,
to remain in possession for five vears. [ agree with the
Subordinate Judge that it is not shown, and I see no reason for
differing from his finding, that the defendants were only entitled
to remain in possession for three years and that their right to
possession expired hefore the gommencement of the present lease,
that is, before 15th December 1917.

Mr. Kuppuswami Ayyar contended that, having demised the
whole of Lis term, the plaintiff had no right under the Transfer
of Property Act, to sue fnrv“possession and mesne profits but that
a suit should have been brought by his demisees. Section 108 (j)
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of the Traunsfer of Property Act says that *“the lessee ” (the
plaintiff in this case) wmay transfer

“ ghsolutely or by way of mortgage or sub-lease the whole or
any part of his interest in the property, and any transferee of such
interest or part may again transfer it, The lessee shall not by
reason only of such transfer, cease o be sub]u,t eto any of the
liabilities attaching to the le%e

Thereforo, the lessee here rem‘uned under all his obligations
to the first defendant (his lessor) in spite of this complete sub-
demise of the lessee’s interest, ‘Therefore, heis in the position of
a lessor under section 105, which says that :

‘g lease of immoveable properby is a transfer of a right to
enjoy such property, made for a certain time express or implied, or
in perpetuity, in consideration of a priece paid or promised, or of
money, a share of crops, service, or any other thing of value, to be
rendered periodically or on specified oceasions to the transferor by
the transferee, who accepts the transfer on such terms.”

Thus, though the plaintiff is the lesseo under the first defend-
ant he is himsolf in the position of & lessor so far as the third
parties to whom he has sablet the lands during tho four years
between 1dth December 1917 and 15th Decsmber 1921 arve con-
cerned. In Somiemmal v. Vellaya Sethurayan(l), Hanway, J.,
and myself held that a landlord though he has given a lease to a
third person was eutitled for the parpose of putting his lessee
into possession to maintain a suit to eject a trespasser and that
the defendant in snch a suit counld succeed only if he showed
that the plaintiff or his lessee had no right to possession because
the defendant was himself-entitled to possession either through
a title paramount to the plaintiffs, or derived from the plaintiff
or his lesses, or because the lessee was unwilling that the plaintift
shonld get possession during the term of the lease. The
guestions, whether the plaintiff in such a case if he is awarded
possession is entitled also to recover damages against the tres-
passer and what the bagsis is on which the damages should be
allowed to him, were not decided in that case. In Tiruvengada
Konan v. Venkatachala Konan(2), Naring, J., and myself held
that if the lessee had been put into possession and was then

dispossessed by a stranger the lessor suing the trespasser during

1) (1916) 20 M.L.J, 233, (2) (1916) LL.R., 39 Mad,, 1042,
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the enrrency of the leass term could only get formal possession
and that he could not getany damages againsh the trespasser,
because it is the lessee who was entitled to get the mesne profits
of the land during the currency of the term and the lessor could
sustain no pecuniary damages as be had put his lessee into
possession and his®claim for rent against the lessee had not
therefors been affected by the strangerés trespass. Narieg, J,,
and myself were not inclined to adopt the rather too broad view
of the lessor’s rights indicated in certain passages in the
judgment of Sunpars Avvag, J., in Ambalavana Chetty v.
Singaravely Udayar(1). In Kathiri Kutee Musaliar v. Kutti
Chelkutti Musaliar(2), Oorierp and Prinuies, JJ., held that the
landlord was entitled to maintain a suit for possession against a
trespasser when there was no collusion between the tenant and
the trespasser though the tenmant was unwilling to join as
co-plaintiff,

In the present case, the strangers, who are the plaintiff’s
lessees, did not obtain possession and the principle of the decision
in Somiammal v, Vellaya Sethurayan(3), if appiied, justifies the
decree for khas possession granted by the lower Court in
plaintiff’s favour. I might add that the second defeadant has
not appealed against the decree awarding possession &f the lands
to the plaintiff and he gave up possession of the lands in Decem-
ber 1919, about the time when he filed this Appeal. The
defendants 8 and 4 who were in possession of a portion of
the plaint lands have also not appealed against the decree in the
plaintiff’s favour for the possession of the langs in their enjoyment.
While it may be that, on principle, the decisions in Ramanadan
Chetti v. Pulikuiti Servai{d) and EKrishna Nombudri v. The
Secretary of State(5), are entitled to more weight than Suxpara
AvYag, J., was inclined to give to them in hiselaborate judgment
in dmbalavana Chetty v. Singaravely Udayar(1), I think it is
better to adhere to the current of the later decisions of this
Court from 1912 onwards and to hold that where the lessee was
not put into possession the lessor was entitled to obtain a decree
for khas possession against a stranger-trespasser.

(1) (1912) M.W.N., 669, 12) (1817) M.W.N., 339.
(3) (1914) 29 M.L.J., 233, (4) (1898) LL.R., 21 Mad., 283,
(6) (1909) 19 M.L.J., 847,

MOEIDEEN
BAVUTHAR

Ve
JAYARAMA
AITAR.
SipAgIvA
ATYAR, d.



MOHIDEEN
RAVUTHAR
Ve
JATARAMA
AYYaR.

SaDagIvA
AYYAR,d,

94d THE INDIAN LAW REPORITS [YOoL. XLIV

As I said, however, that question is not directly before us in
this Appeal as the appellant has not appealed against the decree
so far as it awarded possession to the plaintiff-respondent. His
Appeal is directed. to the award of mesne profifs past and future
and to the award of costs to the plaiutiff and to the disallowance
of his (second defendant’s) coste.

In the first place, I wish to remark that where the landlord
brings a suit for khas possession the Court would do well to
direct him to make his lossee a party to the suit, and if the lesses
does not agree to be a co-plaintiff o make him a defendant
along with the trespasser, so that all questions might be
completely decided in the suit. It scems to me again thab
when the landlord is decreed khas possession in the casc where
his lessee never obtained possession the plaintiff is in his own
primary right entitled only to formal possession and it is in his
secondary right arising out of his obligation to put his lessee in
actual possession that he is awarded actual possession, Under
bis primary right to formal possession he is entitled only to
claim as damages the loss of rent (if any) arising from the injury
cansed to that primary right by the defendant’s trespass, becanse
the plaintiff’s lessee was not bound to pay rent till he got
possession -and the plaintiff would (if he lost mlyi;hing) be
losing his rents only during the defendant’s trespass. I would
therefore hold that the plaintiff is nov entitled to claim the
net mesne profits. Is he entitled to claim damages in the
shape of rents lost? The answer will depend on whether he
has really iucurredndamage& in the shape of rent lost, The
trespass of the defendants 2, 3 and 4 deprived not only the
plaintiff of formal possession bub also the first defendant (the
plaintiff’s lessor) of such posscssion. No doubt the plaintiff
would have been entitlod to recover rent from his sub-lessces if
the defendants 2 to 4 had not committed the trespass and had
allowed the plaintiff’s snb-lessces to take possession, In that case
the amount of such rent might in reason be awarded to him, if he
really incurred pecuniary loss by deprivation of that vent (remt
alone was allowed as damages against trespassers to the lessor
plaintiff in Veloyuthathudayon v. dngamuthudayan(l) decided
by this Bench recently).  But the facts of this case are rather

(1) Appeul No. 6 of 1920 (nureported),



VOL. XLIV] MADRAS SERIES 945

peouliar, The plaintiff himself wonld have been obliged to pay
to the first defendant the same rent which he was entitled to obtain
from his sub-lessess from the dabe on which his sub-lessees took
possession of the lands from the trespassers, an obligation from
which he has heen freed through the trespass of the defendants
2 to 4 which gave rise to his cause of aciion against them to
sue for possession. Prior to the date of recovery of possession
from the trespassers the plaintiff was no’ bound to pay rent to
the firgt defendant nor was he entitled to recover anything from
the plaintif’s own lessees. Hence, the plaintiff himself personally
has really lost nothing pecuniarily and it is the first defendant
who has lost his rents and il is the plaintiff’s lessees who have
lost the difference if any hetween the net mesne profits and the
rent, As regards the measure of damages in such cases,
Rarav1AL says (Law of Torts, Sixth Edition, page 817)

“The damages will vary considerably aocording to the
plaintiff’s interest in the land. This is obviously just both to
prevent the plaintiff getting estravagant recompense when his
interest is on the point of expiring or very remoke, and to prevent
the defendant being forced to pay for the same damage several times
over. The same ach may give rise to different injuries; the tenant
may sue for the injuries to his possession and the landlord for the
injuries to his reversion. Aund so, where several persodb are entitled
in succession as tenant for life, in tail, in fee, each can only recover
damages commensurate to the injury dome to their respective
estates.”

While I feel bound not to depart from the later precedeunts of
this Court on the question of the lessor-plaintitf’s right to sue
trespassers in ejectment under a certain stabe of facts, I do not
feel bound to go further and to hold that he is entitled to claim
the damages which either the first defendant (plaintiff’s lessor)
or the third parties (plaintiff’s lessees) may be entitled to recover
from the trespassers. I hold therefore that the plaintiff has
sustained no pecuniary damages aud can recover neither rent
nor mesne profits as damages.

In the result, the lower Court’s decree would have to be
modified by disallowing Rs. 350 awarded against the second
defendant for pust mesne profits, by allowing propertionate costs
to the plaintiff against the second defendant ou & fresh calcula-
tion entailed by such disallowance, and by omitting the direction
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for inquiries about future mesne profits. In this Appeal, the
parties will bear and receive proporbionate costs according to
success and failure, the second defendant (appellant) having
added frivolous claims in the Appeal petition such as ecredit for
a sum of Rs. 200 falsely alleged by him to have been advanced
to the first defendant.
Memorandum of Objegtions is dismissed.
N.R.

APPELLATE CIVIL,
Before Mr, Justice Ayling and Mr. Justics Odgers.

SONTAYANA GOPALA DASU awp 1menr OTEERs (DEFENDANTS
1 10 4), ArpoLLaNTS,

2,

INAPATALUPULA RAMI axv rour otiens (PLAINTIFIS AND
Depenpants 5 10 7), Rusponpuxrs®
Void usufructuary morigage— Possession by mortgagee as such for more than 12
years—Acquesition of title as morigagee—Suit for redemption—ILiability of
moytgagee to account for the whole period of possession.

A person in possession of a property as uswfructuary mortgagee under a
void mortgage, for moro than 12 years, acquires by proscription, the rights of &
mortgagee, and is as sush accountable to the mortgagor for the rents and
profits not only of the 1ast 3 years precoding the suit for redemption but for
the whole period of his possession. -

Madhava v. Norayana,” (1886) LL.R., 9 Mad., 244, snd Sundare Gurukkal
v, Subramania Avchakar, (1912) 16 1,C,, 960, followed.

Seconp AppeAL against the deeree of B. C. Smurm, District
Judge of Ganjam at Berhampur, in Appeal Suit No, 467 of
1917, preferred against the decree of B. Apiwaravaxa Nivupu
Garu, District Muongif of Chicacole, in Original Suit No. 400
of 1914,

The plaintiffs in this case sued for possession of certain
lands alleged to have been vsufructuarily mortgaged by them
to the defendants by two mortgage deeds in 1892 and 18983,
the year of redemption being fixed ag 1900. The plaintiffs

* Second Appeal No. 1563 of 19189,



