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A.PPGLLATB G l V l h ~ - ¥ U L L  B E N C H .

B e/ore S ir  John. W a l l is ,  K t .,  C h i e f  J u s tie f i, M r, O l d f i e l i ,

M r ,  J u s tic e  S p e n c e r ,  M r, Justice, K u m a r a s im m i  

S a s t r i  a n d  M r. J u s tic e  R m ie s a m .

1 9 2 1 ,  ARUI '̂AOHALAM. O H B T T Y  aw d a n o t h e r  ( I ’ l a i n t i p f s ) ,

___  ArPEPlANTS TN BOTH,

V.

PBRIASAMI SBRVAI a n d  a n o t h k h  ( D u m n d a n t s ) ,  Rest’Ondents, 
IN S e c o n u  A p p e a l  N o . 3(!9 oi? 1920.

i v J E E N ' A K S H I  AND ANOTHER ( DICFENDANTS) , RESPONDENTS 

IN S e c o n d  A p p k a l  JSTo. 3 7 0  oi? 1 9 2 0 . *

Limitation Act (JJ  of 1908), arts, 11, 13 and 120— Attachment heforo judg
ment— Decree and ordet for sale— Glaim to attached property, filed after 
order for sale— Order allowing claim— Suit filed after more than one. year to 
contest the order on claim— lim itation.

Properiy wan attached before judf,^menfc, and after a dooree tbe suit and 
au order for sale in eseontion were passed, a claim to ihe property was 
proferred and allowod by  ̂the Court Ou a suit to contest the order oa the 
claim, being filed more than a year after suoli order,

Held, that the property most be deemed to lia-ve bf-en attaclied in execntion 
of a decree by virtue of Order X X X V III , rule 11, Oivil Procedure Oode, and 
that article 11 and not article 13 or 120 was applioabki and that the snifc was 
barred by limitation.

Second Apeea,l agaiust the decree of L. B. Anantamakayana 
AyyaEj Temporary Subordinate Judge of Sivaganga, in Appeals 
Nos. 36 and 37 of 1919; preferred againat tlie decrees of P. R. 
Gotinda Rao, District Munsif oH Sivagangi ,̂, in Original Suits 
Nos. 31 and 33 of 1919.

The facts appear in the Order of Reference and. in the 
second paragraph of the opinion of Sir John W allis.

The Second Appeal came on for hearing before Napier and 
Keishnan, J J .j who made the following

Oedek of Rbfbeence to a Full Bbnch.
NaheRj J.—The point that arises in this Second Appeal 

is one of limitation. The suit is one for a declaration that the 
plaintiifa are entitled to attach the suit proper ties and to bring

* Second Appeals Nos, 369 and 370 of 1920.
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them to sale in execation of a decree. The properties were 
attaclied oq 9th May 1912 ia  a suit (Original Sait No. 122 of 
19i 2), prior to jadgment. The plaintiffs eadeavoured to bring 
them to sale in execatio u of the decree passed in that suit̂  but 
the defendants put in claim petitions which were allowed. 
The present suit was filed more than a year after the order in 
the claim petitions. The lower Appellate Court held that the 
suit was barred by article 13 of the ^Limitation Act, Hence 
this Appeal. It has not been contended before us that article 18 
applies, but it is urged by fclie appellaiits that article .120 
applies, while the respondents rely on article 11. Article 11 is 
as follows :

“  . . . on an objection made to the attachment of property
attached in  execution o f  a decree.”

Clearly, the words if strictly applied do not cover the present 
case, but it can be argued that the descriptive words are only 
intended to indicate the class of orders, and that as such orders 
are made in claims against attachment before judgment by virtue 
of Order X X X V III j rule 8, of Civil Procedure-Code, the article 
should be read accordingly. Additional force is given to this 
argument by the provisions of Order X X X V III , rule I I . for it is 
certainly arguable that rule 1 1  operates to m a k e  the attachment 
one in execution of a decree. In Second Appeal' No. 194 of 
1920 a Bench has decided otherwise, but with respect, I cannot 
appreciate the reasons of that obcision. I f  the Bench had held 
that neither under the Code of 1877 nor under the present Code 
could either article 11 of the old Limitation Act or article 11 
of the present Act apply, I could understand that view, but the 
learned Judges seem to think that where specific sections of the 
Code are mentioned, as in article 11 of the old Act, the 
application may be made, but where the words in execution 
of a decree ”  are used it cannot be done. With deference, the 
Bench overlooks the fact that section 487 of the Code, which 
applies the procedure of the claim sections, is not included 
among the sections referred to in article 1 1 , so that the position 
under the old Act instead of being stronger seems to me to be 
weaker, for sections 281,, 282, and 283 set out in article 11 are 
all ancillary to section 278 which refers to property attached 
in execution of a decree. It seems to me easier to give a wide
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Ardna- meaning -to words, than to include sections not enuTnerated
uHAtAM article. It is cui’ious tliat there are no reported cases
O h k t t y  , ^  ̂ ^

V. under the old Act or Code on the point, but I am informed
Ŝbbvm.̂ ”  by one of my colleagnes who has long experience in claim 

petitions, that article 1 1  has always been applied under the old 
Code to claims in execution in respect of property attached 
before judgment— doubtless in view of sectfons 487 and 490, 
I  may point out that t%e Full Bench in P t a s a d a  N a y u d u  v. 
V ir a y y a {\ ) , have given an extended meaning to the word 
' ‘ investigated ”  in Order X X X V III, rule 8, following the policy 
and intention of the Code rather than the actual words, and it may 
be possible to do so with rdferenoe to article 11  of the Limita
tion Act for it has been laid down that the Code and the 
Limitation Act, must be read and conatvued together, I do not 
feel prepared to go so far myself in view of the decision above 
referred tô  but I think that the question is one which does 
require an authoritative ruling as early as possible, now that 
it has been raised. There is, of course, nothing in principle 
distinguishing olaima in execution proceedings to property 
attached before judgment from claims to property attached 
after judgment.

I, therefore, think it advisable to refer to a Full Bench the 
following qi>estion;

Does article 11 of the Limitation Act apply to suits arising 
out of claim petitions regarding property attached before judg
ment ? If not, does article 13 or article 120 apply ?

Keishnan, J.— The question we have to coueider in these 
oases is what article of the Limitation Act applies to suits by 
defeated claimants under Order X X I, rule 63, to contest orders 
passed on claim petitions with reference to property attached 
before judgment. It  was recently ruled by a Pull Bench iu 
F r a s a d a  N a y u d u  v. V ir a y y a {\ ) ,  overruling the contrary view 
taken in E a m a n a m m a  v. K a m a r a ju (2 ) , that rules 68 to 63 
applied to cases of attachment before judgment also. Now the 
question is what is the limitation applicable to such suits, a 
question which was not directly decided by the Full Bench.
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The Munsif applied article 1 1  aud tliat is supported b j  the 
respondent before us. The Subordinate Judge applied article 
13 but the appellant argues that neither article 11 nor article 
13 applies but that only the residuary article 120 applies. In 
support of his contention the appellant has referred us to a 
recent ruling o^O lotield and Sesh4(3iri AyyaBj JJ.j, in Second 
Appeal No. 194 of 1920, still unreported^ and it certainly 
supports him. That decision^ howeyer, leads to the manifest 
anomaly of allowing' six years to a defeated claimant when the 
attachment is one before judgment, whereas in all other cases 
the one year rule under article 11 will ajDply. No god'd reason 
has been shown why such a distinction should have beeE 
made by the Legislature; in fact the learned Judges think 
that it is a case of oversight made per incuriam by Legisla
ture. But before we attribute mistakes to Legislature we mustj,
I think, be fully satisfied that the language of the particular 
enactment cannot possibly be construed so as to avoid doing so. 
The learned Chief Justice has pointed out in his judgment in 
the Full Bench above referred to, that “  fke general policy of 
the law is that questions of title raised by claims against attach
ments b e fo r e  or a f t e r  judgment should be promptly disposed of.”  
In view of this observation and of the anomaly I have pointed 
out above, I  think, with all respect, that the view taken in Second 
Appeal No.  ̂194 of 1920 should be reconsidered, and I agree 
with my learned brother’s proposal to refer the question to the _ 
Full Bench to have an authoritative ruling on it. The learned 
Judges in Second Appeal No. 194 of 1920 consider that the 
language of article 1 1  is altogether inapplicable to cases of 
property attached before judgment, as it speaks of property 
“  attached in execution of a decree.”  Though this may appear 
to be BO at fii’st sight, it seems to me that the effect of 
Order X X X  V III, rule 8, as explained by the Full Bench is to 
bring property attached before judgment within the purview of 
rules 58 to 63 of Order X X I  and thus within the expression 
“  property attached in execution of a decree,■which is the very 
expression used in rule 58. The learned Judges concede that 
article 11, as it stood under the repealed Act JX of 1877, covered 
suits referring to property attached before judgment, for that 
article expressly referred to orders under sections 280 to 2 8 2  of
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akona- the old Code and section 487 corresponding to Order X S X V III, 
OatrTv* made the order on a claim jpeiiition in a case of attacTa-
„  ment before iuderment one under one of tiose sections. If this
P E R I A B 4 J U  J O

Skrtai. view is correct, as I respectfully think it is, it seems to me 
easy to hold that the words of article 1 1  ( 1 ) referred to all 
orders under rales 60 to 62 and do not exclade such orders 
when passed in cases of att^iohment before judgment. 1  do not 
think the change of language was intended to alter the scope of 
the article in any way, but was really due to the fact that 
provisions in sections 280 1;o 282 of the old Code were not 
enacted in fcho body of the present Code/but were relegated to 
the rules which were declared to be subject to alteration by the 
High Courts in section. 122 of the Code. If the rules were 
referred to by number in the article an alteration in the rales 
by a High Court may introduce a difficulty- The use o f the 
compendious expression property attached in execution of a 
decree”  in article 1 1  instead of referring to the rules 60 to 62 
themselves seems to be intended to avoid this difficulty, and not 
to any intention to alter its scope. I think, therefore^ the words 
“ property attached in. execution of a decree includes property 
attached before judgment as well. I  am, therefore, inclined to 
the opinion th^t article 1 1  applies to the present suit and not 
article 120 , but as the question is referred to the Fall Bench 
I need not come to any decision on it.

I may add that I agree with the view expressed in Second 
Appeal No. 194 of 1920 that article 18 is inapplicable for the 
reasons stated in it, and that besides the case referred to in it, 
S iv a r a m a  v. B u h r a m a n y a { l ) ,  the rulings in A y y a s a m i  v. 
S a m iy a { ' i ) , and in N a ra s im m a  v. A p p a l a c h a r h { B ) ,  are to the 
same efiect.

I agree to the order proposed by my learned brother.

On THIS Eeieeenoe

N , A .  K r is h n a  A y y a r  (with T , B. Bamachandra A y y a r )  

for appellants.—[W allis, O.J.—In this case the claim was made 
a f t e r  decree and after an application for execution. As the Civil
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Procedure Code lays down tliafc wten there lias once been an 
attaoliment before judgment there need not be any further 
attachment ia execution, why should not this claim made after 
decree be considered as one coming- within the wording of 
article 1 1  ?]

Article 11 ca?i apply only if the a tta c h m e n t  is after decree. 
Order X X X V III , Civil Procedure Oo^e, enacts only a rule of 
procedure and not a rule of limitation and even that makes a 
distinction between an attachment before judgment and one in 
execution of a decree. It is only the latter that is dealt with in 
the liimitation Act,

[W allis, G.J.— We must read both the Civil Procedure Code 
and the Limitation Act together.]

Reference was made to Order X X X V III , rules 7 and 8. 
R a m e s a .m ,  J., referred to Order X X X Y III , rule 10, Civil 
Procedure Code.

Reference was made to Appendix F, No. 6, as to the form 
of attachment before judgment, and to Appendix E, No. 16, as 
to the form of attachment after judgment. An attachment before 
judgment is not in every sense equivalent to one after judgment : 
see S a s i m m  M a lo  v. K a t t y a y a n i  D e h i { l ) ,  Where the language 
of a kstafcute is plain we should not speculate as to the intention 
of the legislation : V es try  o f  S t .  J o h n , H a o n p s te a d  v> G o tto n {2 ) ,  

S a lo m o n  v. S a lo m o n  4’ Co.(8).
A .  V . K .  K r i s h n a  M en o n  for the respondent.— Where the 

intention of the legislature is plain the Statute must be applied 
unless it is impracticable : S a lm o n  v. D u n c o m h e{4 )) . Article 11 
applies.
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W a l l i s ,  C.J.— The scope of the claim proceedings sec- WAriMs, G.J. 

tions has recently been considered by Pall Benches of this 
Court in P r a s a d a  N a y u d r i v. Y i r a y y a { h ) ,  V en h a ta r a in a m  v. 
R a n g a n a y a le a m m a {6 ), and B a m a s w a m i G h u U ia r  v. M a lla p p a  

R e d d ia r {1 ) . In all these cases it has been pointed out that the

(1) (1911) I.L .E., 38 Cal.3 . 448. 450. (2) (1887) 12 A.pp. Oas., 1, 6.
(3) [,1897 ' A.C. 22, 38. (4) [18?6] 11 A.O., 627, 63i.
(5) (1918) I.L.I?., 4.1 Mad.. 849 (F,B.). (6) (1918) l.L.R,, 41 Mad., 985 (F.B.).

(7) (1920) IJj.R,, 43 Mad., 'T60 (F.B.).



Aeuna. object of these sections is to secure the speedy settlement) of
Ohmty'  questions of title raised by attadiments^ as explained by the
pEKusAMi Committee in S a r d h a r i L a i  v. A 'm h ilca  P e r s h a d { \ ) , and
SieavAi. in the last o£ these cases attention was drawn to the fact that 

Wa l i s, a.J. in  claim proceedings the release^ under rule 60^ of the property 
attached, or the disallowance under rule 61 'of the claim are
made to depend not on'’ title but on possession at the date
of attachment, the question of title being left to be investigated 
in the suit which the unsuccessful party is bound to bring 
within the prescribed period on pain of losing all his rights. 
It is by this suit or the failure to institute it that the speedy 
settlement of the questions of title is secured, and all that the 
order on the claim petition does, beyond raising or confirming 
the attachment, is to decide which par-ty.is to sue on pain of 
losing his rights. Section 246 of the Code of 1859 expressly 
proyidedj as regards attachments before and after decree, that 
the suit was to be brought within the short period of one year, 
and this did not cease to be any the less a cardinal and most 
essential feature of this procedure, when in the supposed 
interests of uniformity the period of one year was omitted from 
the Code and transferred to the Limitation Act of 1871, It 
is not disputesd that the period of one year continued to be 
prescribed by the Limitation Acts of 1871 and 1877, and the 
suggestion that in the Limitation Act of 1908 the Legislature 
consciously intended to make an alteration as regards orders on 
claims as to attachments before decree and to allow the 
unsuccessful party six years to sue under article 120 instead of 
one year under article 11 i s ^ r i m a f a c i e  most unlikely, seeing' 
that the effect of the alteration is to defeat what has always 
been the essential feature of this procedure, the speedy settle
ment of titles. It is also clear that the occasion of the change 
made in 1908 in the terms of article 11 was the repeal of the 
sections of the old Code referred to in the article as it stood in 
the Act of 1877, and that no argument in favour of an intended 
alteration in the substance of the article can be based on the 
fact that the Legislature did not merely substitute for the 
repealed sections a reference to the corresponding rules of
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Order X X I o f . the new Code, as it was a safficient reason for Aeuka-
not adopting that course that under the new Oode numbering 
of the rules as well as the rules themselves are made subject to 
alteration b y  each of the High Courts i a  the exercise of its rule- S e e v a i , 

making power. There is, therefore, no apparent reason, to C.J.
suppose that the Legislature intended to alter the law so as 
in the case of the claims arising out of attachments before 
judgment to give the unsuccessful party six years in which to 
sue; and  ̂ as attachment is the first step in execution and the 
effect of the provisions as reg'ards attachment before judgment 
is in exceptional cases to allow that step to be taken ■ without 
wailing for the decree, I was at first disposed to think that 
even an attachment before judgment might be regarded as an 
attachment in execution of a decree within the meaning of 
the new articloj seeing that it is a step taken purely for purposes 
o f execution and that we should best give effect to the real 
intention of the Legislature by so holding. On a further 
consideration of the subject^ I think^ that such a construction is 
inadmissible in view of the fact that section 246 of the Oode of^
1859 referred to property “  which may have been attached in 
execution of a decree ”  or under any order for attachment 
passed before judgment, and that section 8t>, which has been 
reproduced in the subsequent Codes and now appears as Order 
X X X y i l l ,  rule 8; provided that claims to property attached before 
judgment should be investigated in the same manner as claims 
to property attached in execution of a decree. As it is well 
settled that the Limitation Act and the Oode are to be read 
together, I  have reluctantly come to the conclusion that we 
should not be justified in laying down generally that property 
attached before jadgment is attached in execution of a decree ” 
within the meaning of the present article 1 1 .

It then becomes necessary to consider cases in which the claim 
to property attached before judgment" is put in after decree, 
or even, as in the present case, after sale has been ordered 
in execution. As already observed, an attachment before judg
ment in default of security being given is always a step taken 
with a view to execution; it has the same effect as an attachment 
after decree which is the first order to be obtained in execution ,• 
and like such an attachment enures until a further order
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Aeujn'a- of tlxe Court (see Schedule 1,.. Appendix F, No. 7, and Appendix 
B_, No. 8). Order X X I ^  r a l e  57, deals with property “  under 

V. attacliment in execution of a decree,’  ̂ but throws no light on the
SerVai. present question, as it merely provides for the dismissal for default

Walt,IS C J application for execution and for the attachment ceasing
on sucli diBmissal Order X X X V III , rule 11, is more in point, 
and provides in effect thaf* when an attachment bofoi'e judgment 
continues in force after a decree for the plaintiff, it shall not be 
necessary on an application for execution to apply for a reattach
ment. This provision does not, in my opinion, enable ua to say 
that property attached before judgment becomes property 
attached in execution of a decree upon the mere passing of a 
decree for the plaintilT, either within the meaning of article 1 1  of 
the Limitation Act or of Order X X I, rule 57, already mentioned, 
as execution may never he applied for, but merely enables the 
decree-holder to apply for execution by sale of the attaciied pro
perty without a fresh attachment. Where, however, as in the 
present case, there^is an order in execation for til's sale of the 
attached property, that order appears to me to proceed npon the 
footing that the property is to be considered as attached in 
execution by virtue of rule 11, and I think a claim put in after 
that order m"ay properly be regarded as a claim to property 
attached in execution of a decree within the meaning (>f article 1 1  
and would answer the reference accordingly, merely adding cases 
not governed by [article 1 1  must be governed by articla 120 , 
as it has not been seriously argued that article 13 is applicable. 

Even so, the result of the changes introduced in the Limita
tion Act of 1908 is to leave the law on this subject in a very 
unsatisfactory state. The whole object of the summary claim 
procedure is frustrated when a period of six years is allowed 
under article 120  for questioning an order on a claim petition, 
and I think that the matter should bo get right by the Legisla
ture, at the earliest opportunity.

OtDs-iELD, J. Oldfield, J ,— I  agree.

Kdmaha- K umaraswam] Sastsi, j .—I  agree.
SWA.M1

S a s t r i , j .

Eamesam, j . R amesam, j .— I  agree.

910 THE INDIAN LAW REPOEI'S [VOL. XLIV



SpekceEj J,— The wliole objecfc and aim of attachments before ARtfNA*
judgment is to prevent property ’being- put out of tlie reach of CHirrr
creditors in the interval -wliich must elapse between such v.

attachment and the passing of a decree. As observed b j  the samx

Privy Council in M oU  Z a l  v. K a r r a h u l d i n { l ) ,  ‘ ‘Attachment only 
prevents alienatjbn, it does not confer title.’  ̂ Spencer, J.

I conceive that it was wifcli this oTsgect in view that section 64 
of the Code of Civil Procedure (corresponding to section 276 of 
the Code of 1882) was enacted^ making any private transfer or 
delivery of the property attached void as against all claims 
enforceable under the attachment. The section only restricts 
transfers being made by or in favour of defendants. Attachment 
ceases antotnafcically upon the connected petition b 3ing dismissed.
(See Order X X I, rule 67).

When property is attached before judgment^ there is no 
disturbance at this stage of the possession of persons other than 
the de btor- d ef end ant, for Order X X X Y III , rule 7, declares that 
attachment is to be made in the manner provided for the attach
ment of property in execution of- a decree, which means that the 
person in possession of movable property attached other than the 
judgment-debtor is prohibited under Order X XI, rule 46, from 
giving it over to the judgment-debtor (who may i)e termed the 
debtor-defendant before the decree is passed)^ and that the 
debtor-defendant_, if the property is immovable, is prohibited 
under Order XXI_, rule 54, from transferring or charging the 
property, and other persons are prohibited from benefiting by 
any such transfer or charge.

There is no occasion then for third parties to object to attach
ments made before judgment as they create no rights and disturb 
no third party’s possession. Order X X X Y III , rule 10, expressly 
saves the rights, existing prior to the attachment, of persons who 
are not parties to the suit. They are not prohibited from making 
transfers between themselves. If, as ths result of the trial, the 
suit is dismissed, the attachment has by the provision in Order 
X X X T IIIj rule 9 , to be forthwith withdrawn. If, on the other 
hand, a decree is passed and an attempt is made to esecute it, 
what was an attachment before judgment becomes in effect an 
attachment in execution of a decree, because Order X X X Y III,
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Aeuka- rule l l j  declares tliat no re-attacliment is necessary. As attacli- 
ment is the fii'sfc sfcep in tlie execution of all decrees against 
propert/j just as sale or delivery of property is tlie last step  ̂ tlie 

^ s lm  effect of this provision is that execatioii is made to date back to 
attacliment which was before judgment.

Spbncbb,' J, which directs that investigation into'^claims preferred

to property attached before judgm ent shall be made in the same 
manner as if it was attached alter judgment, is another indication 

that f o r  all purposes an aktac-hment before juclgment was intended 

to he treated as if it was iwade after judgm ent.

In CiYii Miscellaneous Second Appeal No, 21 of 192()j Abdur 
E a h im  and S a d a siv a  Ayyar, JJ,, held that a claim to property 
attached before judgment was a matter arising in exeontiou of a 
decree falling under section 47 o£ the Civil Procedure Code.

In the Appeals before us the claims preferred by the first 
defendant in each suit were put in after the properties were 
brought to sale in the ©sedition proceedings. I  find no difficulty 
in classing such a claim under the heading of a claim preferred 
to . . . property attached in es;eGntion of a decree/'’
which are the words of article 11 of the 1st Schedule, Indian 
LimifcatioB. Act. At tlie time when the claim was made, there was 
a decreej the decree was being executed, and the property had 
been attaciied in a manner which the law declares to be sufficient.

As the suitsj which were subsequently filed to establish rights 
denied to the plaintiffs by the orders passed on the claim peti- 
tionSj were not instituted within one year of the date of the orders, 
they were rightly dismissed. An instance of an objection being 
raised to attachment or a claim being preferred before the 
passing of a decree and the commencement of execution pro
ceedings has not occurred in the present case  ̂ and, as I have 
endeavoured to show, is not likely to occur in other cases. Wo 
opinion need be expressed on h^potketical cases. The first 
question referred to the Full Beach may be answered in the 
affirmative and the alternative question in the negative.

To remove the doubts that have arisen I concede that it is 
desirable that article 11  should be made clearer by adding the 
words before judgment o r ”  between the words properly 
and in execution of a decree.^’
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