YOL. XLIV] MADRAS SERIES 891

adverse possession of “B,” must have all the qunh’tiesl of ade-

Koraant
quacy, continuity and exclusiveness which should qualify such MoorHavis
B . . . - .
adverse possession. But the onus of establishing these things is Kurmansx.
KULTY,

upon the adverse possessor, Accordingly when the holder of _—
title proves, as in their Lordships’ view he does with some LozpSuaw
fulness prove in tfe present case, that he too has been exercising
during the currency of hix title varion® acts of possession, then
the guality of these achs, even although they might have failed
to constitute aiverse possession as sgainst another, may be
abundantly sufficient to destroy that adequacy and interrapt
that exclusiveness and continuity which is demanded from any
person challenging by possession the title which he holds.

Their Lordships will hanbly advise His Majesty that the
Appeal be allowed, the decree of the High Court set aside with
costs, and the decree of the Hubordinate Courb restored. The
respondent will pay the costs of the Appoal.

Solicitors for appellunt: Chapmans-Walksr and Shephard.

Solicitor for respondent: Douglas Grant.
AM.T.
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Before Sir John Wallis, Kt., Chief Jusitce, My, Justice Spencer
and Mr. Justice Kumaraswams Sastri.

MUTHOORA PALLIATH PURAKKOQOT PARU agléas 1921,
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Malabar Law-—Conversion of a member of Harumakkattuyem tarwad to Muhem-
madanism——Right of convert Jp partition of tarwerd property—Removal of
" Caste Disabilities Aot (XXI of 1850}, effect of.

A member of & Marumakkattayam tarwad does not, by reason of his con-

version to Mahammadanism, acquire right to a partition of the tarwad property:

- Observation of Wirson, J., in Matungini Gupta v. Ram Rutton Roy (1892) LL.R.,

19 Calo., 289 (I.B.) at 201, followed. Eunhichekkan v, Lydia Arucanden (1912)
M.W.N., 286 and dbraham v, Abrahaom, (1863) 9 M.1.A., 195, explained,
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Srconp Arrmal against the decres of V. S. Naravawa Avvaw,
Temporary Subordinate Judge of Tellicherry, in Appeal No., 490
of 1918, preferred against the decree of L. R. Awanra-
NARAYANA Avvar, Principal District Munsif of Tellicherry, in
Original Snit No. 425 of 1916.

A few members of 8 Marumakkattayam tarwad who became
converts to Mnhammadanlsm filed this euit for partition and
delivery to them of their share of the tarwad property. Up-
holding the plea of the other members of the tarwad, thab the
plaintiffs bad no right to & partition, both the Lower Courts
dismissed the suit. Thereupon the pluintiffs preferred a
Second Appeal.

The Second Appeal came on for hearing before Sanasiva
Avyar and Covris TrorrER, JJ., who made the following

Orner oF RErrriver 1o A oy Bincm,

The questious of law involved in this cage ars of great import-
ance. We are nware that a case involving similar questions was
considered and decid-d by a Beuch of this Coort : Kunkichekkan
v. Lydia drucanden(l). The effectsof that decision seew to have
heen considered as so far reaching and almost revolutionary that
the lower Courts have, notwithstanding that decision, dismissed
the suit of the plaintiffs (Mussalman converts) elaiming partition
of Marumakkattayam property. Both sides agree that the case
is one fit to be decided by = Full Bench so that the matter
might be settled authoritatively as far as possible, Under
rule 2 of the rules of the High Court, Appellate Side, we refer
to a ull Bench the “ matter ” (that is, this whole case) as its
“ determination involves a question of law # of much importance.

On 815 RIFRRENCE

version creates a disruption of the turwad. Hence the convert
can claim partition : dbraham v. Abraham. Act XXI of

(1) (1912) M, W.N,, 286,
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1850 pregerves to him his right to property. Hence he can
demand partition. A convert to Muhammadanism cannot live in
the tarwad honse which is necessary for his claiming maintenance,
The karsavan has various ceremonies to perform, social and
religions. A Muhammadan karnavan canunot perform them and
cannot act as thd trustee of a Hindu tewple in cases where a
tarwad has the management of a teuwsple. Reliance was piaced
on Kunhichekken v. Lydia Arucanden(1).

B. Pocker followed and referved to Khunni Lal v.Gobind
Krishna Narain(2)., A Hindu co-parcenary is severed by the
conversion ¢f one member, so far as that one iy concerned:
Kulade Prasad Pandey v. Haripada Chatterjee(3).

C. V. Ananiakrishna Ayyar for respondents.~In Alraham v.
Abralam(4) this question did not arise. All the members there
were Christians, Fven the observation on page 237 that conver-
sion severs the joint statusof a joint Hindu family cannot apply
to Marumakkattayam law as there is no rightto partition.
"Moreover, that case dealt with property acquired subsequent io
conversion. Kunhichelian v. Lydia Arucanden(1), related to a
case where all were Christians at tle time and therefore the
Indian Succession Act was applied. Act XXI of 1850 does not
enlarge the rights or take away previous restrictions: Kery
Kolitany v. Moneeram Kolita(h), Matungini Gupta v. Eam Rulton
Roy (6). Vitte Tayarammo v. Chatukondu Sitvasya(7).

Wartts, C.J.—If it were not for the authorities the question
would appear to be free from difficulty. There is no doubt
that nnder Hindn Law a member of a Marnmakkattayam
tarwad on hig conversion to Mahammadanism would forfeit all
interest in the tarwad property. Act XXI of 18530, however,
provides that any law or usage which inflicts on any person
forfeiture of rights or property by reason of Lis renouncing his
. religion or being deprived of caste shall cease to be enforced as
law. The effect of this Statute would appear to be that a

(1) (1912) M.W.N., 286. (2) (1911) LLR., 83 AL, 356 (P.C.).
(8) (1913) LL.R., 40 Calc,, 407. (4) (1863) 9 M.LA, 195,
(6) (1873) 13 B.L.R,1 (F.B.), 26 (6) (1862} LL.R., 1¢ Cale,, 289 (F.B.),

(7) (19218) LLR., 1 Mad,, 1078 (F.B.), 1091. 3 1,295,
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convert’s interest in the tarwad is unaffected by his couversion,
As has been pointed ovt in Malusiging Gupta v. Bam Rutton
Roy(1) by Witsow, J., 6he effect is not to enlarge the convert’s
interest in any properiy or to get rid of any condition or restric-
tion to which it was originally subject. It would therefore
appear to be a sufficient answer to the referénce to say that
conversion to Christianity sanunot give a mewber of u tarwad a
right to a partition of tarwad property which is impartible
under the Marumakkattayam Law, It has, however, been held in
Kunhichekkan v, Lydic Arucanden(2) that the conversion of two
sisters to Christianity dissolved the co-parcenary till then existing
betwgen them and their brother as a tarwad, and had the effect
of comverting them into tenants-in-common of the tarwad
property withoub rights of sarvivorship, and, if this be so, it
may be said that a rvight to parbition is an ordinary ineident
of temancy-in-common. The propesition that conversion has
the effoct of depriving the convert of his right of survivorship
which may often be a most valuable right, as when the joiut
family consists of an old father and two brothers, one of whom
becomes a convert, appears to be opposed to the express provisions
of the Statute that conversion is not to involve any forfeiture of
properby or rights. It has howaver, been aceepted as good law
not only in Kunhichekkan v. Lydia Arucanden(2) but alao in
Rulada Prasad Pandey v. Huipada Chatlerjes(8) in which three
sons, two of whom had been converted to Christianity, sought to
guestion an alienation made by the deceased father to defendants
Nos. 1 to 4 as opposed to Hindn Law. It was held that the conver.
sion of plaintiffs Nos. 1 aud 2 though it did not deprive them of
their interest in the joint family property, had the effect
of severing them in status, putbing an end to rights of sur-
vivorship, and to the father’s power to bind their share by
alienation of the family property for purposes neither illegal nor
immoral. With this last question we are not now coucerned.
The judgment in both cases proceed on the authority of the
Privy Council in Abraham v. Abraham(4), Now that was not
a case governed by Act XXI of 1850 or the earlier Bengal

(1) (1892) LL.R., 19 Oslo,, 289 (F.B.), 201 (2) (1912) M.W.X., 286,
(3) (1013) LL.R., 40 Oalc., 407. = (4) (1868) 9 M.I.A., 195,
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Regulation VII of 1832, as the family had heen converted to
Christianity long before they were passed, and the property in
suit had all been acquired after conversion, and if seems to me,
with great respect, that in the observations at page 287, on which
reliance is placed,as to conversion severing the convert from the
family and putting an end to the co-parcenership, Lord Kivas-
DoWN was merely stafing the undoubted effect under Hirdu Law
of conversion to another religion and was mot considering the
effect of Act XXI of 1850 on cases governed by it. Indeed, he
expressly says so at page 239, and points out that Act XXI had
1o application to the case :

“Such then being the state of the case so far as the Hindu
Law is concerned, we must next consider whether there is any other
Law which determines the rights over the property of a Hindu
becoming a convert to Christianity. The Lex Loci Act clearly does
not apply, the parties having ceased to be Hindu in religion.”

Act XXT of 1850 had been described in the argument at page
218 as the Lez Loci in case of apostacy, and was clearly the Act
referred to by Lord Kwespowwy. In a later case, Khunni Lal
v. Gobind Krishna Narain(l), the Judicial Committee had to
consider a case governed by section 9, Bengal Regulation VII
of 1832, the principle of which, they held, was extended to the
rest of India by Aot XXI of 1850, In that case, there was a
joint family consisting of one Ratan Singh and his sun Daulat
Singh, lHatan Singh became a Muhammadan in 1845, and subse-
quently Danlat Singh predeceased him. After the deaths of both
their widows, a compromise was entered into by which Ratan
Singh’s daughter’s danghter agreed to share the properties left
by him with Danlat Singh’s daughters. After the deaths of
Daulat Singh’s danghters, the sons of one of them set up that the
compromise was not binding on them and contended that on the
conversion of Ratan Singh the whole of the joint family pro-
perties became vested in his son Daulat Singh. This contention
their Lordships rejected, observing, at page 866, that

“The effect of the legislations of 1832 and 1850 was that on
Ratan Singh's abandcnment of Hinduism, Daulat Singh did not
acquire any enforceable right to his father's skare in the joint

(1 (1011) L.LR., 33 AlL, 856 (P.C.).
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family property which he could either assert himself or fransmit to
his heirs for enforcement in a British Court of Justice.”

The daughters of Daulat Singb had obtained un 8§ annas
sharé of joint family property in the compromise which was being
attﬂckeﬂ, and their Lordships had not to consider whether under
the Bengal Regulation Daplat’s share did not pass by survivor-
ship on his death to his father Ratan Singh in spiteof the latter’s
conversion to Muphammadanism, Mr. Avantakrishna Ayyar, on
the other hand, has relied on the observations of their Lordships
a8 to the original imperfection of Danlat Singh’s title when the
case came before them on an earlier occasion in Karim-ud-din
v. Gobind Hrishna Narain{l) as showing that their Tiord-
ships were then of opinion that on Daulat’s death his
interest passed hy survivorship to his father Ratan Singh to
the exclusion of his own daughters. These observations may,
however, have been made with reference to the case then set up,
that the properties in suit were all the self-acquired properties
of Ratan Singh. On the whole, I have come to the conclusion
that there is nothing in any of the decisioos to prevent us from
giving eftect to what appears to me to be the plain bearing of
Act XXI of 1850, and T must therefors hold that the plaintiffs
are not entitled to a partition of the tarwad property by reason
of their not being Hindus and that the Appeal fails and must be
dismissed with costs. The question of the plaintif's right to
succeed to the office of karnavan is not before us, and I express
no opinion aboub it as it may involve other considerations.
The Second Appeal fails and is dismissed with costs of defend-
ants Nos. 1 to 7 and 11 to 16, '

SPENCER, . —I agree with my Lord that the plaintiffs are not
entitled to a partition of the tarwad property by reason of their
becoming converts from Hinduism to Islam. It is clear from
the preamble to the Removal of Caste Disabilities Act (Act XXI
of 1850) that the effect of that Act was to preserve existing
rights but not to confer any new rights such as a right of pacti-
tion of property which did not exist before in the family to which
the convert belonged. Impartibility being one of the incidents

(1) (1909) LL.R., 81 ALL, 497 (P,0.), 504,
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of a Marumakkattayam family, a right to partition could not be
acquired in consequence of a change of religion.

In the District Munsif’s and Subordinate Judge’s Courts the
plaintifis appear to have based their title to partition on the
ruling in Kunhichekkan v, Lydia Arucanden(1). It was therein
observed that th® conversion to Christianity of two daughters,
Liydia and Salome, belonging to & Marnmakkattayam family in
Malabar, operating on the joint family dissolved the co-
parcenary which existed under the Marumakkattayam Law,”
and the converts ““ remained as co-owners and became tenants-
in-common of their joint property.”

That case might have been decided upon the short points,
that after Chandan died all the family being Christians were
governed in matters of succession by the Indian Succession Act,
that plaintiff having an interest in the property of her deceased
husband Nathaniel had a right under section 91 of the Transfer
of Property Act to institnte a suit for redemption, and that in a
suit for redemption all persons interested should be joined as
parties.

In a case of intestacy among converts to Christianity the
children’s rights of succession to the property of their converted
parents are governed by the Indian Sueccession®Act, and the
rules of co-parcenery and survivorship of Hindu Law no longer
apply; but if the parents were undivided co-parceners at the
time of conversion or ab the fime of the passing of the Suocession
Act, each parent will relain a vested interest in the co-parcenery
till he dies. That was the principle on which Tellis .
Saldanha(2) was decided, and the position of the widow and
daughter of Augustine Tellis therein was similar to the position
of Lydia’s children in Kunhichekkan v. Lydia Arucanden(1).

But where the parties are not Christians but Muhammadans
after conversion, the Indian Succession Act has no application
at all, as Muhammadans are exempted under section 881 of that
“Act from the provisions relating to intestate cr testamentary sue-
cession to property, The Second Appeal should, in my opinion,
be dismissed with costs of defendants Nos. 1 to 7 and 11 to' 16.

(1) 1912 M.W.N,, 286. {2) (1887) LL.R., 10 Mad., 69,
65-a
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Kuumaraswamt Sasrrr, J.—1I agree with the conclusions arrived
at by my Lord and SeencER, ., whose judgments I have had the
advantage of perusing.

I am of opinion thut apostacy from Hinduism does not
entitle a member of a Malabar tarwad to claim partition of the
tarwad property and delivery to him of his share. It is clear
that a member of a tarwad has no right to claim partition, as
tarwad property is indivisibleand no one member, nor even all
but one, can enforee a division upon any who object. As this
was not disputed at the hearing it is not necessary to refer in
detail to the authorities which go back to a period as early as
1814, Imneed only refer to the following observations by TurnEg,

C.J., and Murroswamt Avvan, J., in Tod v. P.P. Kunhamod

Hagee(1) :

“ The law governing the property of a tarwad has not reached
the same stage of development as the law regulating the joint pro-
perty of the Hindn family., Not only in the former case is the
succession traced to females but the property is indivisible so that
the members of the family may be said to have rather rights out of
the property thanrights tothe property, . . . The family and not
the individual is what we may term the social unit. . . . The
individual right of the members of the tarwad is so feeble that
it is nobt compatent to any one of them to insist on a partition. The
males take inberests in the tarwad property which endure only for
their lives and do not pass to their offspring nor are available for the
satisfaction of their private debts.”

If & member while a Hindu has no right to claim partition
against the will of the other members of the tarwad it is
difficult to see how he acquires the right by apostaey. Act XXI
of 1830 (Caste Disabilities Removal Act), it is argaed, gives
him the right but the Act only prevents any law or usage from
depriving a convert of rights or property, or rights of in-
heritance, which he had before conversion. I do not think thab
the Act can give fo any party any right higher than that to
which he is entitled under the law from which that right is
derived. Ag observeq by Wisow, J., in Matungini Gupta v.
Rum Button Rey(2):

(1) (1681) LR, 3 Mad,, 169, (2) (1892) L.L.R., 19 Calc.,, 289 (F.B.), 201.
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“ A change of veligion does not cause any forfeiture of property.
. - . But neither could it enlarge it nor get rid of any condi-
tion or restriction to which it was originally subject.”

It is argned that conversion severs the co-parcenary and that
eonsequently gives rise to a claim for partition and separate
enjoyment. Refertnee has been made to dbraham v. dbraham(1)
and to Kulada Prasad Pandey v. Harp®da Chatterjee(2)  Abra-
ham v. Abraham(l) was a case where the family had been
Christian for more than one generation and there was no ances-
tral property. The obgervations of their Lordships of the Privy
Council relate to cases governed by the ordinary Hindu Law
applicable to Mitaksbara families where partition is a right
which can be exercised at the volition of any adult co-parcener:
No question arose as to the effect of Act XXI of 1850. Their
Liordships observe :

“ Copsidering the case then with reference to paecenership what
is the position of a member of a Hindu family who has become a con-
vort to Christianity. He became, as their Liordships apprehend, at
once severed from the family and regarded by thém as an outeaste.
The tie which bound the family together is, so far ns he is concern-
ed, not only loosened bunt dissolved. The obligations consequent
upon and counected with the tie must, as it seems to thejr Lordships,
be dissolved with it. Parcenership may be put an end to by
severance effected hy partition; it must as their Lordships think
equally be put an end to by severance which the Hindu Law recog-
nizes and creates. Their Lordships therefore are of opinion that
upon the conversion of a Hindu to Christianity the Hindu Law ceases
to have any continning obligatory force upon the convert. He may
renounce the old law by which he was bound as he has renounced
his old veligion or if he thinks fit he may abide by the old law not-
withstanding he has renounced his old religion.”

It seems to me that these observations do not necessarily
lead to the result that when by the very nature of the property
no right to partition exists before conversion, mere severance of
the co-parcenary would give a person that right. ‘Where before
conversion partition without common consent cannot be claimed
on any ground, severance effected by change of religion
eannot give a right to partition. Kulade Prasad Pandey
v. Haripada Chatlerjee(2) was also a case of one of the

(1) (1863) 9 MT.A., 195, 237, ®@) (1918) 1LR., 40 Cale., 407,
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members of a Mitakshara family becoming a convert., Partition
was » right to which the convert was entitled to before
conversion and severance of the co-parcenary created by the
conversion gave him mno new right. Where under the law
governing the parties it is open to any one member to resisi a
partition it is difficult to see how his rights can be taken away
because another memberschooses to change his religion, The
application of Act XXI of 1850 would in effect enlarge the right
of the convert and cut down the right of the remaining members
of the tarwad, a result which is unwarranted by the Act.

The only decision on the question as to the effect of con-
version of a member of a tarwad is Kunhichekban v. Lydia
Arucanden(l), where ABour RamIM and SUNDARA Avyam, JJ,
held that conversion of a member makes him a tenant-in- common.
In that case one Acha had a son, Uhandan, and two daughters.
''he daughters became converts to Christianity and assamed the
names of Liydia and Salome, The parties were, befors couver-
sion, members of a Marumakkattayam tarwad and after conver-
sion Chandan died. Lydia had a son, Nathaniel, who mortgaged
the property and on his death his widow stied to redeem the
property. The mortgagee resisted the suit on the ground that
Nathaniel’s svidow had no right to redeem. The contention was
that the property was the joint property of Acha’s children, that
the plaintiff, who was no member of the tarwad, had no right to
redeen and that the right vested in the surviving children of
Salome and Lydia. Having regard to the fact that after Chand-

‘2n’s death some years before the suit all the members of the family

were Christians the only law to be applied was the Succession
Ach. The case was nob one of a conflict between converted
members of the tarwad and the other members who remained
Hindus, The observations ag to the conversion of a member
making bim into a tenant-in-common were obiter and, with all
respect, I{ail o see why the eonverted member of the tarwad
should be enubled to give to the tarwad property the character
of partibility which it never possessed. Iwmpartibility being the
very nabure of the estate, such right as the parties may have
should be worked out so as 1ot to affect the fundamental charac-
ter of the property. There is no complete analogy between a,

(1) (1812) M.W.N., 286.
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Malabar tarwad and the Mitakshara joint family and if the
observations of Tuexnze, C.J., and Morroswams Avvar, J., in Tod
v. P. P. Kunhamod Hajee(1) which I have already set out are
borne in mind, I do not think conversion makes the convert a
tenant-in-common and even if it did, I do unot think it further
gives him a right to partition on the analogy of a Mitakshara
family. '

I am of opinion that all that the convert is entitled to is to
continue to reside in the house and be maintained as before if
the other members are willing or to get separate residence and
maintenance allotted to him if the other members refuse.

It is unnecessary to consider what the effect would be if the
convert becomes entitled to the karnavanship. The same diffi-
culty would arise if a karnavan becomes a convert and refuses
to ask for partition or give up office, or when a hereditary dhar-
makartha becomes a convert. The guestion will turn on whether
the office is a right which falls vnder Act XXI of 1850 and
whether community of religion is an essential requisite to eligibi-
lity or continuance so as to entille the other parties to claim
supercession or removal. I would dismiss the Second Appeal

with costs of defeudants Nos. 1 to 7 and 11 to 16.
N.R,

(1) {1881) LL.R. & Mad,, 169,
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