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Vipya For the foregoing reasons their Lovdships are of opinion
V“i,mm that mneither article 134 nor article 144 applies to this case:

BAWOSAMG  that the plaintiffs have acquired no title under either of those
—— articles ; that the judgment and decree of the High Court of
Mﬂ'ﬁr "R Madras must therefore be reversed, and the order of the
Subordinate Judge dismissing the suit restored with costs here
and of the appellate Court.
Their Lordships will hambly advise His Majesty accord-
ingly.
Solicitors for appellant ; T. L. Wilson & Co.
Soliciter for respondents : H. 5. L. Polalk.
AM.T.
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[On Appeal from the High Court of Judicature
at Madras.]

Estates Land Act (Madras det T of 1008), sec. 6—Permanent right of occcupancy
—Rubletting—"% Ijaradars and farmers of rent ' — Middlemen,

The appellants were lessees of certain lanka lands undor a loaso made before
the Madras Bstates Land Act, 1908, came into operation. The lease by its
terms contemplated the cultivation of the land by ryots, and did not prohibit
sebleting; it provided for the termination of tho temancy in 1910. Tho
appellants sublet the lands to tenants who oceupied and eultivated them.

Z2eld that the appellants bad not @ permament right of occcupancy under
section 6, sub-section (1) of she Act, being merely middiemen.

If the *ijaradars and farmers of rent ” referred to in scetion 6, sub-section
( 6), are ryots at all they are non-ocenpying ryots, and cannot be converted into
ryots with a permanent right of occupancy.

[Judgment of the High Court gffirmed.]

Consosiparep Arpesr (No. 58 of 1919) from a judgment and

two decrees (April 14, 1916) of the High Court, affirming two

- % Present ~Lord Arkingow, Lord PHILuIMor® and Bir Joun Epes
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decrees of the District Judge of Kistna at Masulipatam (April Buzcmavva
25, 1918) affirming decrees of the Deputy Collector, Bllore, made Arra Rio,
in summary suits. '

The appellants sued for the issue of patbas for certain lanka
lands under section 55 of the Madras Estates Land Act, 1208.
They held the lands under leases, the provisions of which appear
from the judgment of the Judicial Comthittee, made shortly before
July 1, 1908, when the Act above named came into operation.
The leases by their terms ended in 1910. The defendants by
their written statements pleaded, inter alia, that the plaintiffs
were not ryots and were not ryots in possession within the
meaning of section 6, sub-section (1) of the Act ; that they were
mere ijaradars or farmers of rent within sub-section (6) ; and that
the lanka lands were specifically leb as “ ijara ”’ lands t> provent
the acquisition of any right of aceupancy.

The District Judge, affirming the Deputy Collestor, dismissed
the suits. He was of opinion that the plaintiffs held the lands
on July 1, 1908, as “ijaradars” (whom he distinguished from
“ farmers of rent”), and were not holding as ocoupancy ryoti
tenants, and that therefore they had acquired no oceupaney
rights,

The High Court affirmed the decrees. Nariir, J., who
delivered the judgment stated that it was admitted that the
plaintiffs did not cultivate the lands themselves, but sub-leased
them to cnltivating tenants. The learned Judge thought that
it was unnecessary to decide whether the plaintiffs were ijaradars.
He preferred to decide the case on the construction of section 6,
sub-section (1), read with the interpretation section (section 8)
and other sections, together with a consideration of the broad
policy of the Act. The learned Judge came to the conclusion
that a lessee of the character of the plaintiffs was not a ryot
within the meaning of the Act.

Narasimham for the appeHants,—The appellants were en-
titled to pattas under section 55 of the Act. The effect of the
interpretation clause (section 3) is that everyone holding ryoti
land is a ryot for the purposes of the Act. The appellants come
under section 6, sub-section (1) and not under section 6, sub-
section (6). The definition of ryot imposes the condition that
the land is held * for the purpose of cultivation ” ; it does not
provide that the tenant must cultivate the land himself, Seotion
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187 applies to leases made before and after the Act, so that
a tenant connot contract himself out of the provisions of the
Act. It was not suggested that anybody other than the appel-
Jantshad sn occupancy right. The judgment of the High Court
proceeded upon a mistaken view that the lease was an 1jara lease.
[Reference was made to Rawmaswami v. Baskardsami(1).)

Sir George Lowndes, K.C., and Parikh for the respondents,
who were called on only to refer to recent decisions of the
Board dealing with ‘“ryots,” referred to Debendra Nath Das v.
Bibudhendra Mansingh Bhramarbar(2), Jagaveere Bamne Bitapa
v. Arumugan(3) and Yerlagnddo Mallikarjune Frasad Noyudu
v. Somaya(4).

De Gruyther, K.C., and Kenworthy Brown for the respondents
in the connected appeal.

The JUDGMENT of their Lordships was delivered by

Lord Arsinson,—This is a consolidated Appeal against two
decrees, both dated the 14th April 1016, of the High Court of
Judicature at Madras, affirming two decrees, both dated the
80th March 1914, of the Court of the District Judge of Kistna
at Masulipataw, which affirmed two decrees, both dated the 25th
April 1913, of the Court of the Suits Deputy Collector, Kistna
district, Ellore, made in Summary Suits Nos. 376 smd 877 of
1912.

Though the parties in each of these suits, as well as the
property affected, are different, the questions raised for docision
in both Appeals are practically identical, so that the decision
made in one disposes of the other.

In the first suit the first defendant who had been appointed
Receiver by the Court in a suit dealing with the estate of the
Zamindar upon which the lanka lands, the subject of the suit,
are sitvnated, by a lease bearing date the 8lst March 1908,
demised to the two plaintiffs, the appellants in this Appeal, and
to the deceased husband of the second of the two defendants,
the respondents in the Appeal, a considerable tract of lanka land,

(1) (1879) LL.R., 2 Mad,, 67 (P.C.).
(2) (1918) LL.R., 45 Calc., 805 (P.C.); L.R., 45 LA., 67.
(3 (1978) L.R., 45 LA., 195,
(4) (1919) LL.R., 42 Mad., 400 ®.0); LR, 46 LA, 44,
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over 100 acres in extont, for a term of three years from the
3lst March 1908, reserving thereout a cist or rent of Rs. 2,420
per annum.

Some of the provisions of this lease demand consideration.
It contains a repital that, in an auction held by the lessors, on
whose behalf, of conrse, the Receiver.acbed,- the lease had been
made. The practice prevailing on this estate in reference to
such lands as were demised wasg proved to be this: that when s
lease was about to expire, or had but recently expired, an auction
was held. Those who desived to become lessees of the land
previonsly demised, bid at this anction, and the new lease was
granted to the highest bidder, whether he was the old lesseo or
another. There was thus no custom of continuity of occupation.
The outgoing lessee had no privilege oradvantage. It is further
recited that as the lessees had executed a muchilka in favour of
the lesgsors agreeing 6o caltivate the sald lanka lands under the
conditions set forth in the lease, the lessors had “ written and
given their patta.” One of these conditions.was thatas vegards
planting seeds, turfs, grass, etc., and enlarging the extent of
land, the lessees were to regard all the orders the lessors had
issued or might issue. Another condition was that the lessees
were to continue to ecunltivate only 110 acres and 85 cents. A
third, that if the Government should, during the lease, take any

of the demised lands for conservance works or any other purpose,

the lessees would get a remission for that land of only the
average cist thab might acernte with reference to the ijara cist.
That in the event of the Government taking lands with crops
upon them the lessees might receive compensation from the
Government for loss of profits, bat would not be given any
compensabion out of the esfate funds for such crops. A fourth
condition, that if within the term silts should be formed and loss
be caused by erosion, the lessees must bear the loss and pay the
whole cist, ete., every year, and that they were not to apply for

remission on any ground whabever. Again, the lessees were to -

‘bind themselves to all the steps the lessors might take against

- them under the Madras Reut Recbvery Act, VIII of‘1865,,in :

regard to the colléetion of arrears, These are distress, sale or
oviction. Anot’ er condition was that the lessees were not to
transfer their fjara rights to others without the lessors’ consent,
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and again, another, that neither the lessees nor the ryot who
cultivates it, nor the merchant who purchases it, nor anybody
else, shall take the tobacco and other produce raised on the ijara
lanka to other places than the ijara lanka.

It is clear from this provision that the parties contemplated
the cultivation of the land and the raising of cfops upon it by
ryots. No elauge prohibiting snbletting is to be found in the
lease.

Tt is further stipulated that at the conclusion of the term
the lanka lands leased are to be dealt with acecording to the
pleasure of the estate authorities without obtaining any release
from the lessees, and that at the conclusion of the term, though
it ends by the 30th June, fasli 1519, the lessees are to give up
the lanka land without leaving on it any produce whatever
belonging to them by the end of May of that fasli for the con-
venient transaction of business, Provisions so elaborate as
these are scarcely such as one would expect to find in the con-
tract of tenancy of an ordinary ryot.

The appellants contend that by the provisions of certain
clauses of the Madras Estates Land Act of 1908, this contract of
tenancy is entirely saperseded ; that they are relieved from the
obligations imposed on them by mauny of the covenants of their
lease; bhat their tenure is changsd, their occupancy continued,
and their rent made subject to revision. If that be so, as they
contend it is, then the burden rests upon them of clearly estab-
lishing that those clauses apply to their case. The obligation
of proving the negative proposition, that these clauses do not
apply to their case, does not rest upon the lessors.

On the 30th Decemher 1909, a notice was, on behalf of the
lessors, served upon the lessees informing them that as the term
of three years ijara of the lanka lands which they held from
the lessors would expire by this fasli 1319, and as they were
bound to quit the lands at the end of May 1910, according to
the contract of their registered muchitka, they were required
to remove by that date their things, etc., that were on the said
lanka lands and to vacate the same.

To this notice the lessees, on the 18th April 1910, sent a
reply, to the effect that they were cultivating the lands as ryots
w hen the Madras Estates Land Act, 1908, came into force ; that
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they thereby acquired under section 6 of that statute permanent
occupancy rights in the said lanka lands and would not vacate
thew ; and, further, that they possessed the right to obtain
patta of the said lands; and $hat if patta should not be granted
to them they would take legal proceedings. Accordingly, the
appellanis, in pursuance of this intimation of their intention,
instituted on the 14th March 1911, sagainst the respondents,
the suit out of which this Appeal has arisen, praying the Court
to defermine what was » fair and equitable rent for the holding
80 leased to them, and, further, to make a decree directing the
respondents to grant to them a patta in the form prescribed of
their said lands on proper terms and to pay their costs,

In the judgment of Narier, J., who delivered the judgment
of the High Court of Madras, the following passage is to be
found :

“It is admitted that the lessees did not cultivate the lands
themselves, but sub-leased them to-cultivating tenants.”

From the judgment of the Depaty Collector it clearly appears
that it was proved before him by the witnesies examined on
behalf both of the appellants and the respondents that the
appellants had sublet, at all events, a considerable portion of
the demised lands to sub-tenants who cultivated them person~
ally, paying rent therefor. In the judgment of the Judge of
the District Court is to be found the following passage :

“ Much stress has been laid upon the fact that thers were no
tenants on the lands when leased to the plaintiffs. I do not see
that this .alters the case in the least, if the lands were leased to
them under ijara tenure as I have held they were. It is in evidence
that the plaintiffs did not cmltivate the lands at all themselves,
but let them out to cultivating tenants. Even if they had culti-
vated some of the lands themselves, I do not think it would have
altered the position, as the ijara tenure was clearly understood
between the parties when it was entered upon.”

The above-mentioned extract from the judgment of Nariug,
J., cannot, in their Lordships’ view, be treated ag merely a
restabement in wider language of the conclusion at which the
District Judge had arrived. [t may well be that before the
High Court the advocate who appeared for the present appel-
lantg, feeling it hoyeless, owing to the evidence that had been
given and to the judicial opinions which had been pronounced,
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to conbest the point further, made the admission set forth by
Narrer, J.  The passage from Mr. Justice Narror’s judgment
should, in their Lordships’ view, be taken in its ordinary
meaning, from which it follows that the appellants dealt with
the lands demised as middlemen, subletting them fo tenants
who held their holdings subject to a rent “payable to their
immediate landlords, occtipied them and cultivated them. The
lessees claim to have a rent fixed for all the land demised to
them by their leases, and to have a patta granted to them of all
these lands. Their Lordships have mnot to determine, if
Mr. Justice Napirw's statement be accepted according to its
ordinary meaning, whether, if the appellants had only sublet to
ocenpying and coltivating sub-tenants a substantial portion of
their lands, they would be altogether diseutitled to the relief
they seek, or would only b entitled to that relief in relation to
the portion of the demised lands which they had not sublet,
especially as this question was not raised or argued before their
Lordships on the hearing of this Appeal. A decision on either
of them ‘is not called for in this Appeal, and their Lordships
must not be taken to have formed, mueh less to have expressed,
any opinion upon them.

It appears to their Lordships to be plain, from the provision
of the first seven chapters of this Statute of 1908, if not indeed
from the whole of it, that the object of the Act was to improve
the condition and confer new rights and privileges, especially
upon the occupying eultivators of ryoti land such as these lands
admittedly were, It would be quite opposed to its policy to
confer on middlemen who sublet to ocenpymg and caltivating
tonants, rights and privileges at all resembling those conferred
on occupying cultivators, and, indeed, would result in depriving
the latter class of the benefits intended to be eonferred upon
them. It could bardly be suggested that it was the ohject
of the Statule to bring about such a result as this, that the
middleman ¢ould compel his landlord fo grant him a patta at a
rent to be fixed by a Conrt, and the middleman’s occupying and
cultivating sub-tenants should in their turn be able to compel
their immediate landlord, the middleman, to grant to them
pattas of their holdings at rents to be similarly fized, and this,
thongh the middleman was an absentee who never even VlSlted
his estate.
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By section 50 of the Act, sub-section (1), the class of persons
is described to whom the provisions of Chapter 4 are to apply.
By sub-section (2) of that section, it is provided that a person
of that class shall be entitled to have granted fo him a patta
for any current revenme, Turning back to sub-section (1), to
find the description of the class to whom the right is given, it
is to be composed of ryots with a permfnent right of occupancy,
and also ryots holding old waste lands under a landlord other-
wige than under a lease in writing.

It is obvious, the lessees in this case are not members of this
latter section of the class. It is equally clear that they are not
members of the first section of the class. They are mnot ryots
with & permanent right of occupancy. ' It is to be observed the
word is ‘“occupancy,” mnot “ possession.” An owner may, in
one sense, be in possession of his estate by the receipt of rent
from the tenants of that estate, but not occupancy.

"Section 51 prescribed what the patta is to contain, and by

sub-gection (2) of that section it is enacted that any stipulation
in restraint of cultivation or of havvesting by a ryot, or the

giving up possession of hisland by an occupyiag ryot at any
‘specified time, is to be void and of no effect, a provision which
initself seems to suggest that the ryot, to be entitled to have
a patta granted to him, has to be a coltivator of his holding.

Section 6, sub-section (1), defines the persons who are to be
ontitled to acquire the permanent right of oceupaney in hold-
ings. This definition qualifies the first section of the  class
mentioned in section 50 which is entitled to apply for a patba.
They are those who were ryots, at the passing of the Act,
and then in possession, or thereafter admitted by a landowner
to possession of ryoti land not being waste land sitnate on the
landlord’s estute. It is this permament right of oceupancy:
which entitles the ryot to apply for the patta. Section 46
prescribes the mode by which a non-occupying ryot may
acquire a permanent right of cocupancy of his land, but cases
falling within section 6, sub-sections (4) and (3), are expressly
excluded.

In the view of their Lordships the words ¢ ijaradar and

- - 3 - *
farmer of rent oecurring in this sub-section are mob synony-
mous, They denote two classes of persons, They are not’

defined in the definition clanse. 1f ijaradars and farmers of
63
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renb are Tyots ab all they are, as appears from section 46, non-
occupying ryots, and cannot be converted into ryots with a
permanent right of occupancy.

For these several reasons their Lordships are of opinion
that the appellants do mnot belong to the class of persons
entitled to the kind of relief they seek to°obtain, that the
judgments appealed froti were right and should be affirmed,
and this appeal be dismissed; and they will humbly advise
His Majesty accovdingly. The appellants must in both appeals
pay the respondents’ separate costs.

Solicitor for appellants : H. 8. L. Polak.

Solieitors for respondents : E. Dalgado ; Douglas Grant.
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SECRETARY OF STATE ¥OR INDIA IN COUNCIL
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ARD COXNECTED APPEALS

{On Appeal from the High Court of Judicature
at Madras.]

Madras Requlation XXV of 1802, ss. 8 aund 4-—Zamindur—Permanent Settlement

—Sanad—Construction of Sunad—Riyht of Government to resume inam lands.

" A sarad issued by the Government on August 24, 1802 to s zamindar in
the Presidenoy of Madvas (Arcot) stated that in comsideration of the reliof
which the zamindar’s finances would derivo fromn the relinyuishment of his
military ‘serviees, and of the Government eharging itsell with the duty of
protecting his ferritories, “the British Government has fixed your annual
contribution, including equivalent for military service and the established
peshkush for every year, at tho sum of star pagodas 1,11,088, which suid
amount shall never be liable to changes under any circumstances.” Clauas (B)
reserved to the Governmont the revenue derived from salt and saltpebre,
and certain other subjects, without making any mention of lakhiraj or inam lands,

¥ Present :—Viscount Cave, Lord Sraw and Mr, AMERR ALI,



