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APPELLATE CIiVIL.
Before Sir John Wellis, Kt., Chaef J‘ug Hee, and
Mr. Justice Napier.

(2]
181 8.7 M, R. MURUGAFPA CHETTIAR (11rp) AND ANOTHER
L2l
Mareh 28 (Praryeives axy Finean Reptus surAnvs of 118 DECEASED PLAlNTIFYD),

A PPRLLANTS,

N

PONNUSAMI PITLAT (Derexpany), Rusponpene*
Order KLY, #nle 22 (8), Oiril Pracedure Code (V of 1008)—Death of an appel.

lant acho had 8ued for damages for malicions progocution—Abutement of append by~
Jurisdiction to hear Memoranduwm of Qbjeclions.

Where a persen gued for domnees for malicions prosecution and ohtained
a decres but prefivred an appeal clniming moroe dumages than ke had hoen award-
od, and died pending the Awnpeal, the Aypenlabates. Rustomgs Doralii v. Nurse
(1021) TLR., ¢4 Mad,, 357 (WB.) and Jesiam Pirwvengadechariae v, Sawmi
Iyengur (1911) LL.R., 84 Mad,, 76, followed.

After such abatoment sny Momorpndum of Objections filed by the respon-
dent canmot bo heard, dlageppe Cheltiar v, Chockelingam Chetliar (1918)
LL.R., 41 Mad,, 907 (F.B.), followad.

Arpuar, against the deeree of Musammap Hazi-vp-uix, Subor-
dinate Judge of the Subordinate Judge’s Court of Trichinopoly,
in Original Snit No. 57 of 1917,

This was a suib for recovery of Rs. 5,100, as damages for
mulicions prosecution. The defendant pleaded thut there was
just and probable cause for the prosecntion and denied malice
and stated thet the damages claimed were excessive. The
Bubordinate Judge found the issues for the plaintiff and
awarded Rs, 500 as damages. The plaintiff preferred an
appeal claiming more damnges and the defondant preferred &
Memorandum of Objections objecting to the award of any
damages. Pending the Appeal the appellant died.

8. Varade dchariyar with I V. Bamanatha Ayyar for
respondent.~The appellant having died the appeal abates:
Rustomji Dorabji v, Nurse(1) and Josiam Tiruvengudachariar v.
Sawui lyengar(2).  There being a decreo against the respondent

* Appeal No. 816 of 1010,
{1) (o21) LL.R., 44 Mad., 357 (F.B.). (2) (1e11) LL.R, 84 Mad,, 76.
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his memorandum can be heard in spite of the abatement of the Murvcarea
Appeal : Phillips v, Hourfray(1). In Alagappa Chettiar v. OHEM“E
Chockalingam Ohettiar(2) thers was no valid presentation of the T oxwTs e
Appeal. After 1908 a Memorandum of Objections stands on the PR
same footing as an Appeal. The two gontingencies mentioned

are not exhaustive.

K. V. Krishnaswami dyyar with B. Kesava Ayyangar for
appellants.—When an appeal abates the Memorandum of
Objections also cannot be heard : Adlagappa Ohettiar v. Chocka-
lingam Chettrar(2). Order XLI, rale 22 (4), mentions only two
vontingencies in which it could be heard even when the Appeal
is not heard ; and thisis not one of them : compare section 561,

old Civil Proceduore Code.

The Court delivered the following JUDGMENT i

Following the Full Bench decision in Rustomji Dorubji v.
Nurse(8) we hold the appeal abates; and it Jds dismissed mth
costs,

In this case the plaintiff preferred an appeal from a decres
in his favour in & suit for malicious prosecution on the ground
that the damages awarded were insufficient, and the defendant
who had not appealed from the decree, filed a Memorandum of
Objections contesting the decree. The plaintiff having died
subsequently his appeal abated, as we have just held on the
authority of the Full Bench decision in Husfomji Doralji v.
Nurse(8) and Josiam Tiruvengadachariar v, Sawmi Iyengar(4).

“The question then argued before us is whether the res-
pondent in the appeal is none the legs entitled to have his Memo-
randum of Objections heard -and debermmed Order XL, rule
22 (4), Civil Procedars Code, gives him such a right when after
the filing of his Memorandum of Objections the appeal has been
withdrawn or dismissed for default but not when it has abated.
It the legislature had intended that he should have such a right
in cases of abatement also, it would bave said so, Rule 22 (1)
entitles a rospondent, though he may not have appealed. from
auy part of the decree, mot only o support the decree on any
of the gronnda decided agmnst him in the Court below, but,

(1) (msu) 24 ChD,, 139 (2) (1019) ILR 41 Mad., 904
(9) (1918) LR, 41 Mad, 907 (F.B.). (%) (111) LL.I, 3¢ Mad,, 76,
A0
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also, to take any cross-objection to the decrea which he could
have taken by way of appeal. The intention of the rule is not
to give a respondent who has allowed his own right of appeal to
become barred a fresh substantive right of,appeal, but only to
allow him to take cross-objections on the appeal filod by the
other side, and, if that appesl goes, the right to take cross-
objections goes with if. As however it would be a hardship to
allow an appellant to prevent the Memérandum of Objections
from being heard by withdrawing the appeal or allowing it to
be dismissed for default, the legislature has thought fit to
provide that in such cases the memorandum of objections may
¢ nevertheless ” be heard and determined. The use of the word
“nevertheless ” is significant, especially when read with the
word ¢ cross-objection” which has been substibuted for * objec-
tion 7 which occurred in section 561 of the old Code. This
langunage shows that the legislature did not intend to alter the
law by which the entortainment of objeetions was made contin-
gent and depondent upon the hearing of the appeal. What-
over may be the roasons for tho omission in rale 22 (1) of the
words ¢ upon the hearing ” which ocourred in section 561, the
rule is sufliciently plain as 1t stands as held by the Full
Bench in dlagappa Chetliar v. Chockalingam Chettiar(l), in
which it was ruled that where an Appeal is dismissed &s barred
by limitation the Memorandum of Objections cannot be heard.
The Memorandum of Objections is dismissed with costs,
N.R.

et s s e s ey e .

(1) (L018) LL.R., 41 Mad,, 804 (F.B.).




