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jointly aund I have no doubt that it was never considered
necessary to make any such specific provision. The judgment
in that cass, as my learne | brother pointed out, was founded on
a previous judgment under the Code of Civil Procedure and I
see no reason why if shonld be necessary to import into this Act
anything arising out of the Code of Ciwil Procedure, even if such
a contention could be justified ou the tvue construetion of the
Code.

As Jor inconvenience, it seems to me that that question is
practically regolved by the provision which says that where a
ereditor has actually applisd in separate petitions against persons
jointly Hable the Court lias powsr to consolidate the proceodings
for the convenience of all parties. I quite agree that there must
be a canuse of action which is joint fo all the persons who are
songht to bo adindicated and that it would not he sufficient to
allege that porsons were joint debtors but had committed
separab: acts of insolveney, but where the debt and the acts of
insolvency are jnint, I have mo doubt that & pebition will lie
against persons alleged to be joiutly liable to the ereditor.

H.R.

APPELLATE CIVIL.
Before Mr, Justice Spencer and Mr. Justice Bamesam.
UMMATHU (PralntiFr), ApPraLLABT,
U,

PATHUMMA awv oraers (Derexvanes Nos, 1 1o 4), Besroypenrs.®

Limétation Act (Indian) (IX of 1908), ss, 4 and 14—Sudt for dower—Period of
Limitabion expiring during Ohristmus holidays—Sudt filed in o Subordinate
Judge's Court, on (t3 Small Cause side on the re-opening duy-—Flaint,
retwrnad for want of jurisdistion on the Small Cguse side—Plaint presented
as an Original Suit in the same Court on its regular side—Limitation, bar of.

Where the period limited for the ingtitution of a wnit for dower expired
on & day when the Court wag closed for the Christmas holidays, and the
suit was inatituted on the re.opening day as a Small Cause suib in the Court of
a Subordinate Judge on its 8mall Cause side and on the plaint being returned
after some Bays for waat of jurisdichion it was filed on the next day in the
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game Court us an oviginul suit and the defendant pleaded that the suit was
barred by limitation,

Hel?, that the timo during whieh tho suit was pending on the Smull Cause
gide of the Court and which the plaintiff was allowed to deduet under section
14 of the Limitation Aot could mot be tacked on to the period during which
the Court was closed, under sechion 4 of the Ach, so b b0 suve the bar of
limitation,

Spconn ArpEal against the decree of V. Paworave Rao, the
District Judge of South Malabar, in Appeal Suit No. 503 of
1919, preferred against the decvee of G, Ii. D’Cruz, the Sub-
ordinate Jndge of Cochin, in Original Sutt No, 11 of 1018,

The material facts are set out in the Judgment,

P. G. Krishna dyyar for appellant,

T. 8. Viswanathe Ayyar and P. . Naruyane dyyar for
respondents.

SeENCER, J.~The plaintiff lad three years from the death of
her hushand to institute this suit for dower. As he died on
80th December 1914, the last day for presenting the plaint was
30th December 1917,

She actually presented it on 3rd January 1918 in the Small
Cause Oourt of Cochin, that being the day when that Court
re~opened after the Christmas holidays. The pln,iuﬂ was
returned for want of jurisdiction on 6th February, as suits by a
Muhammadan for dower are excepted from the cognizance
of a Court of Small Canses by section 15 (1) and article 36 of
the second schedule of the Provincial Small Causes Courts Act.
The plaintiff re-presented the plaint on the following day in the
Court of the Subordinate Judge of Cochin.

The question is whether the suit was in time. It would
have been in time if it had been instituted on 3rd J BNNATY as
the Subordinate Court of Cochin was closed on 80th December
when the period of limitation prescribed by the first schodnlo of
the Limitation Act for such suits expired and it re-opened on
Srd J annary. The explanation to section 8 shows that a suit
can be said to be institnted when the plaint is presented to -the
proper officer. 'This also is the view taken in Haridas Roy v.
Sarat Chandra Dey(l) by a Bench of the Caleutta High Court,

(1) (19018) 18 1.0,, 121..
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The proper officer in this case was the Subordinate Judge of
Cochin sitting on the original side, or the chief ministerial
officer of his Court anthorized urder rule 14 of the Civil Rules of
Practice to receive plaints. The plaint was not so presented
till 7th February when more than three 7ears had elapsed from
the canse of action arising. The plaintiff wishes to have the
benefit of section 4 of the Act and sh® would be entitled to it if
she had presented her plaint on B3rl1 January to the proper
officer, seeing that both Courts were closed till 2nd January.
But a presentation to the wrong officer i3 not au inskitubion of a
suit at all. It has been clearly established by Mira Mohidin
Rowther v. Nallaperumal Pillai(1), Seshagiri Row v. Vajra
Velayudam Pillai(2) and Ramalingam Ayyar v. Subbier(8) that
for the purposes of section 4 account cannot bo taken of the
closing and re-opening of any other Court than that in which
the svit was rightly instituted.

Such being the effect of section 4, it may next be considered
whether section 14 will avail tho plaintiff so as to bring her
suit within the limitation period. Under section 14 it might,
under certain circumstances, be possible to exelude the time
between 8rd January and 6th February as being a time when
the plaintiff was prosecuting with doe diligence another civil
proceeding against the same party for the same relief, but even
if this were doue, it could not operate to revive a claim which
becamo time expired by tho plaintiff’s failure on 8rd Jannary to
institute a suit in a Court of competent jurisdiction. The period
allowed by section 14 cannot be tacked on to the period during
which the proper Court was closed [see Bamalingam Aiyar v.
Subbier(8)] asthe regular suit cannot betreated as a continuation
of the Small Cause suit in which the plaint was returned [see
Seshagiri Row v. Vajra Velayudam Pillai(2).]

It has been held that the period requisite for obtaining a
copy of judgment for the purpose of appealing can be tacked on
to the period during which the Court that passed the decree
appealed against was closed if it was too late to apply for a
copy on the date when the judgment was pronounced [see

(1) (1918) LR, 86 Mad,, 131, (8) (1913) T.L.R,, 86 Mad., 462.
(3) (1918) 8 L,W., 256,

UMMATHU
.
PATHUMMA.

3eENCER, J,



Umuarno
».
PATHLNM A0

SreNcuR, .

RamEesAM, J,

890 THE INDIAN LAW REPORTS [(VOr. XLIV

Saminathe Aypar v. Venketasubba dyyor(1)] thus showing thab
sections 12 and 4 may ho combined, ihis being because section
4 applies to applications (for copies) ag well as to suits. But it
is necessary thab the appellant should have a subsisting right
to appeal wheu he applied for the copy [see Twkaram Gopal v,
Pandurang Sadaram(2), Vankate REow v, Venkatachellu Chetty (3)
and Siyodat-un-nissa v. Buhammed Mahmnd(4)], snd that he
should apply on the re-opening day [see Subramanyam v.
Narasimham(b)].

But it has never been held thal the period which may be
excladed ander section 14 can be tacked on to the period when
the Court haviag jurisdiction was closed under section 4. The
reason is that the Courts are differvent, and a plaintifi who fails to
ingtitute his suit in the Court having jurisdiction before the
limitation period expires, or on tho re-opening dute if the period
expires during the vacation of that Court, has no longer a valid
and subsisting cause of action,

Tt roakes no difference thab the same Judge presides over
both Conrts or ever that ths sams minisberial officar is deputed
to receive plaints on the Original as well ns the Small Cause side,
for section 33 of the Provineial Small (ause Conrts Act declares
that they shall be deemed ta be different Courts for the purposes
of that Actand the Code of Civil Procednrve. Seetions 15 to 26 of
the Code of Civil Procedure which deal wish the institution of
suits are thus affecied with tho consequence thab & suit ingbituted
on the Smull Cause side cannot, for tho purposo of section 4 of
the Limitation Act, be regarded as a suib institubed in “the
Court ¥ having jurisdiction te hear original suits. ‘

The Sccond Appeal it dismissed with costs,

Rawzsam, J—1I agree in holding that the Second Appeal
should be dismissed with costs. "Uhe facts are stated in my
learned brother’s jndgment and need not be repeated. In
deciding thab the suit was time barred, the Courts below relied
on Mira Molidin Rowther v, Nailaperumal Pillai(6) and Seshagiri

(1) (1904) L.LR., 27 Mad,, 21. (2) (1901) LL.R., 25 Bom,, 584,
(3) (1905) L.L.R., 28 Mad, 452. 14) (1897) TL.R. 19 All, 842,
(6) (1920) 1L.L.R., 48 Mad,, 640, (8) (1918) 1,L.R., 36 Mad, 181
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Bowv. Vujra Velayudam Pillai(1), Tu the first of these cases, the
proper Conrt wag not ciosed on the day on which the plaint was
first presented. The facts in the second cassare not quite simi-
lar to the first. As ascertained from the printed papers, it
appears that the proper Court was closed on the day of the first
presentation but had re-opened some days before the re-presenta-
tion. It may be said that these cases @re distingnishable on the
ground that, in both of them, the proper Court had been opered
for some days before the rc-presentation which is not the ecase
with the appeal before us. Bub this does not conclude the
matter.
I may first clear the ground by observing that the days from
3rd January to 6th February ought to be obviously excluded
. from computation nnder section 14 of the Limitation Act. The
only quesbion for consideration is whether the days from 3lst
Dacember to 2nd Janunary can be excluded in favour of the appel
lant, Tt is conceded on all hands that the language of section 4
enables them to be so excluded, if the plaint is re-presenied on
the re-opening day where the period of limitation expires on a
hoiiday, or, in other words if the holidays follow any other period
that can be excluded from computation under another section, such
as section 12 or section 15. DBut can the appellant get the bene-
fit of section 4, if the holiday precedes sumch period ¥ This
heing the real question it is necessary to consider only the cases

involving the joint application of section 4 with some other

section of the Act relating to computation. TFirst, we bave a
group of cases relating to the joint applieations of sections 4
and 12. The appellant relies on Siyadat-un-nissa v. HMuhammad
Mahmud(2), Tukarows Gopal v. Pandurang Sadarm(3), Pan-
darvinath v. Shankar(4) and Sawminathe Ayyar v. Venkatasubbo
Ayyar(5) and the respondens relies on Veakata Row v. Venkata-
chelia Chelty(6), Tanjore Pulace Estate v. Andi Bamiahchetty(:),
Subramanyam v. Narosimhan(8), and Masidamani v. Adrumuga
Mudali(9). Suminatha Ayyar v. Venlatasubba Ayyar(3) can-
not help the appellant. In thab case the judgment was

{1) (1918) L.L.R., 36 Mad., 482, (2) (1897) LL.B., 19 All, 342,
(3) (1901) LL.R., 25 Bom., 554, (4) (1901) I.L.B., 25 Bom., 586,
(5) (1904) LL.R., 27 Mad., 2L (6) (1905) L.L.R., 28 Mad., 452.
(7) (R911) 31 LU, 380, (8) {1920) LL.R,, 43 Mad., 640,

(9) {19201 12 L.W., 460.
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delivered ou the last day before the holidays, at a time when
it was impossible to make an application for coptes. The Court
being closed for the vacation, the application was made on the
re-opening day and their Lordships held that it being impossible
for the appellant to make an application earlier, the whole time
that elapsed between the date of judgment and the date of appli-
cation must be 1'ega,1'de;i a9 time taken for obtaining copies
within the meaning of section 12. They did not invoke the aid
of section 4 (then section 5 of the Act of 1877) in arriving at
their conclugion. If thore was a similar disability in apply-
mg for copies (which does not appear from the facts) in
Tulkaram Gopal v. Pandurany Sadaram(1} and Pandarinath
v. Bhankar(2), I agree with these decisions alsn. The actual
ratio decidendi of the judgments, howover, depends on the use
of section 5 of the Limitation Act of 1377, It was held that an
application for copies may be made so long as the right ol appeal
was subsisting, » proposition with which I agree, and that not
only the period following the application for copies but all the
prior holidays can be excluded. I do not sec any warrant for
the latter propogition in the Limitation Act, unless section 4 can
be construed liberally as o section generally ennbling exclusion
of holidays from computation. If such eonstruction is permis-
sible, the qualification that the right of appeal should be subsist-
ing on the date of application is unnecessary. That such a
construction cannot be made is clear from Vemkata Row v. Ven-
katachelle Chetty(3), Tanjore Palace Estate v. Andi Ramioh-
chotty(4), Subramanyem v. Nerasimham(5), Masilamaent v.
Arumuge Mudeli(8), from Mive Mohidin Bowther v. Nalluperumal
Pillai(7), and Seshagiri Row v. Vijra Velayudam Pillai(8), from
Shevdas Daulatram v. Nerayan(9) and from other cases to be
cited below. That being so I doubt the correctness of
Siyadat-un-nissa v. Muhammad Mahmud(10), Tukaram Guopal
v. Pandurang Seduram(l) and Pondarinath v  Shankar(2).
In passing, I may observe that these “cases relate to appeals

(1) (1901) LL.R., 25 Bom., 584. (2) (1901) T.LE., 25 Bom., 686,
(8) (1905) LI.R. 28 Mad., 452. (4) (1911) 111.C,, 839,
(5) (1920) LL.R., 43 Mad., 640. (8) (1920) 12 L.W., 460
(7) (1918) LL.R, 88 Mad., 181, (8) (1913) LL.R., 36 Mad., 482.

(9) (1912) LLR., 38 Bom, 268, (16) (1887) I.L.R., 19 AlL, 342.
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and in the circumstances of these cases, the delay might have
been excused under section 54 of the Aet of 1877 (section
5 of the present Act) a course not available for suits. I may
also observe that no question relating to section 12 can arise in
the cage of suits. » Passing on to the joint application of section 4
with other sections of the Aect, I ﬁnd.ﬁhat it was held in Boe
Hemkore v. Masamalli(l) by Junkive, C.J., and Asiow, d., that
section 4 cannot be tacked on prior to the period of extension
given by section 19. Again, Makund Ram v. Rawmraj(2) and
Ramalingam Aiyar v. Subbier(3) are on all fours with the
present case and are authorities against the appellant. Abhoyo
Churn Chuckerbutty v. Gour Mohun Dutt(4) also supports the
respondents’ contention. I agree with them and hold that the
suit is barred by limitation. E.E.

APPELLATE CIVIL.
Before Mr. Justice Oldfield and Mr. Justice Ramesam.

TARACHARD (Praintirr), PEIITIONER,
v,

THE MADRAS AND SOUTHERN MAHRATTA RAILWAY
COMPANY, LIMITED (Derexpants), RESPONDBNTS.®

Limitation Act (IX of 1903), arts. 81 ami 62—Railways Act (Indfan) (IX of
1890), see. 56—8uit by comsignor of goods for surplus sale-proceeds—
8uit against the Company~—Sale of goods under saction 56 of the Railways
Act—Buit for compensation, distinct from suit for surplus sale-proceeds—
Money had and received — Applicability of art. 81 ar 62, Limstaiion Act,

A suit by the eonsignor of goods by a Railway Company for the recovery
of the surplus sale-proceeds realized by the Company by sale of the goods
under section 56 of the Indian Railways Act, is goverred by arbicle 82 and
not artiols 31 of the Limitation Aet,

M. § 8.M. Ry, Oo,, Ltd, v, Haridoss Banmalidoss (1918) L L.R., 41 Mad,, 871,
referred to.

(1) (1902) LL.R.,26 Bow , 782, (@) (1916) 14 A.T.J., 310,
(3) (1918) 8 1..W., 256. (4) (1875) 24 W.R., 28, 28.
: : * Referred Cage No. 18 of 1920,
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