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Before Mr. Justice Sadasiva Ayyar and Mr. Justice Napier.

1921, BOLISETTI MAMAYYA, Firra REsprDEN'x‘, APPELLANT,
January 26.
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KOLLA KOTTAYYA, KOMMURRI RAMAYYA RICE
MILI: COMPANY, Pmurrioncus, Responprnrs.®

Provincial Ingolvency Act (III of 1907), g3, 4, b and 47—Civil Procedure Code
(det V¥ of 1508), 0. I, . 3—8ingle petition by ereditor lo adjudicate debiors as
insolvents—Debtors, members of a joint INindw family—Joint debt—Joint
acts of insolvency—=Simgle petition aywinst joint deblors, whether maintain-
oble—Multiforiousness in quits—Tesl of,

Tho members of o joint Hindu fawily can bo adjudicated insolvents om o

single petition by a croditor, if ihey arc liable on a joint debt and have been
guilty of a joint act or achs of insolvency.

The best is whether, if tho applicntion woro treated g a smt the suit would
be bad for multifariousness, that is, for misjoinder of differcnt causes of action. ..
against difforent defendants ; if no such objection can be successfully advanced,

@ single applieation for adjndication is maintainable,

Sarada Prosad Ukil v. Bam Sukh Chandra, (1905) 2 CL.J., 818, digtented
{from,

Apprar against the order of F. A. Corerivas, the District Judge
of Guutar, in LP. No., 59 of 1918.

The material facts are set out in the judgment.

P. Narayanamurti for appellant.

B. Somoyye, 4. Satyanarayane and K. EKamanna for -
respondents,

SApAmvA

T Sapasiva Ayvar, J.—These two appeals have arisen out of
, 3

an order of the District Judge, Guntar, adjudicating a father
and two of his soms styled respondents Nos. 1, 2 and 8 as
insolvents. The petitioner in insolvency was a creditor of the
father and may also be treated as the creditor of his three sons
(respondents Nos. 2, 3 and 4) for the purpose of these appeals.

He applied for adjudicating the father and his major sons the

* Appeal agaiust Orvder No, 96 of 1920,
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second and the third respondents as insolvents and did not pray
that the minor fourth respondent should also be made an insol-
vent. He alleged in his petition vaguely “ that the respond-
ents” {ransferred their immoveable properties under six
documents, Exhibits A to F, September and November 1918 to
their relations and friends either nominally without considera-
tion or with a view to fradulently prefer the alienees who were
their relations and friends and that therefore the ‘‘respondents ™
have committed acts of insolvency within the meaning of clauses
(b) and (c) of section 4 of the Provincial Insolveney Act (III of
1907.) As he prayed only for respondents 1 to 3 to be adjadi-
cated insolvents I shall take it that the above allegations against
“ rvegpondents ”’ refer to vespondents 1 to 8 slone and that
respondents 1 to 3 alone are alleged to bave transferred their
immoveable properties and thus committed acts of insolvency.
Thelearned Distriot Judge adjudieated the fivst three respondents
to be insolvents accordingly. Appeal No. 96 is preferred by
the ffth respondent who is one of the three glienees mentioned
in the application. Respondents No. 8 and 4 are the two appell
ants in the other Appeal No. 138. It is admitted by the learned
vakil for respondents 3 and 4 (in the lower Court) who ave
the appellants in 188, that the inclusion of the fourth respond-
ent as one of the appellants in that appeal was a mistake as he
was nob adjudicated an insolvent by the District Court and (as I
have said before) even the applying creditor did not pray for
the fourth respondent also being adjndicated an insolvent.
Section 5 of the Provincial Insolvency Act provides that an
“ Insolvency petition may be presented either by a creditor or
by the debtor.”” Next section 6 makes a distinction hetween
the circnmstances which entitles a debtor to present an applica~
tion and the circumstances which entitle a creditor to make an
application. Clause (3) of section 6 details the conditions which
enable the debtor to present the Insolveney petition, and clause
(4) the condition similarly entitling the creditor. Further,
between the contents of the petitions respectively presented by
a debtor or a creditor a distinetion is made in section 11, clauges
(1) and (2). After the presentation of the petition the Court is
directed to fix a date for hearing the petition and on the date
fixed for the hearing of the petition or on an adjourned date the
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Court is directed to require “ proof ”” (that is, [ take it from the
person presenting the petition whether debtor or creditor) that
three requisites have been complied with, requisite (a) being
that the creditor or the debtor, as the case may be, is entitled
to present the petition, and requisite (c) being-that the debtor
has commibted the act of insolvency alleged against him. I
take it that the requisite (¢) rofers only to the petition by a
creditor and not to the petition by the debtor, for go far as the
debtor is concerned, it has been held that the presentation of
the petition itself by a debtor is an act of insolvency on his part
and hence there is no meaning in vequiring proof of requisite ()
in the case of an application made by the debtor himself.

The two reasons given by the District Judge for adjudicating
three of the debtors as insolvents are (1) that the first respon-
dent himself filed an independent petition to he declared an
insolvent and (2) that he admitted he had alienated properties
under six documents within three months before the date of the
petition. I take it that the reloremce to the period of three
months before the date of the pebition was made having in mind
the provision of section 6, clanse (4) (), which says that the
act of insolveney on which the petition is grounded must have
ocenrrad within three months before the presemtation of the
pekition,

Now an act of ingolveney is defined in section 4. Two of the
acts which fall under that definition are (1) a transfer of the
property of the debtor with intent to defeat or delay his ereditors
(clause &) and (2) a transfer which would be void as a fraudulent
prefevence it he were adjudged an insolvent (clause s). Section
87 (1) of the Act provides that a transfer by a person unable to
pay his debts in favour of a creditor with a view of giving that
credifor a preference aver other creditors shall, if the petition
on which be is adjudged an insolvent is presented within three
months after the date of the transfer, be deemed fraudulent and
void (that is, that such a transfer wonld be a fraudulent pre-
ference and an act of insolvency, reading section 87 with section
4). The District Judge therefore' must have intended that all
or sowe of these six alienations were frandulent preferences or
that atleast one of them was intended as a fraudulent preference.
- He does not however exypressly say so. He has not also clearly
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indicated whether he comsiders all the six alienations to be
frandulent preferances or only a less number, and if so which of
them, '

As I stated in the beginning, the allegation in the petition
seems to be that all the vespondents Nos.1 to 3 committed joint acts
of ingolvency. [t is, however, cloar gn a perusal of Exhibits A
to I that it is only the first respondent that exesuted these trans-
fers, and assuming that ell, or some of them arve fraudulent
proeferences, or at least ome of them is sueh, there is no proof
found among the records to establish that respondents Nos. 2and
8 were guilky of any act or acts of insolveney. The second respon-
dent has not appealed but as the fifth respondent has appealed
against the entive order of the I'istrict Judge, I would modify
the Lower Court’s srder by dismissing the application of the peti-
tioning creditor so far as the second and third respondents in
the lower Court are concerned.

Then, ws have the case of the first respondent in the
lower Courb to consider. He, azain, h:s not appealed but the
fifth respondent who is an alienee of come of his properties has
attacked the firsh respondent’s adjudications on several grounds
and he isentitled to contest the matter. His contentions may
be stated mostly in his own words thus:

% (1) The learned District Judge should bavs given opportunity
to the fifth respondent to adduce evidence in support of the alie-
nations in his favour.”

(2) There is no finding that the firat respondent committed an
act of insolveney.”

(I take it that he means that thereis no proof that there
was & fraudulent preference in favour of the fifth respondent or
either of the other two aliemces.) ,

#(3) Thelower Court failed to seethat a joint application against
a number of persous who are members of a joint Hindu family to
declare them inselvents is not maintainable and a declaration eannot
be asked for in one potition against several joint debtors.”

I shall take the last point first. On general principles of the -

law governing procedure, I do not see why a single application
should not be filed against the members of a joint Hindu family
by a petitioning ereditor if those members have been guilty of a
joint act or joint acts of fraudulent preferemce, Section 47 of
the Provincial Imsolvency Act direets the Courtto follow the
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same procedure in ingolvency matters as it followed in civil snits.
Now, o suit can be maintained by a plaintiff against several
dofendants where the facts consbituling the cause of action are
one and the same against all the defendants (see rules in Order
1 of the Civil Procedurs Code'. Mr. Narayangmurti, however,
reliad on two Calcutta decigsions, Sarada Prased Ukil v, Ram
Sukh Chandra(l) and Kali v, Hari(2), in support of his conten-
tion.

Kall v, Heri(2) merely follows what the learned Judges whao
decided that ease considered to he the principle of Swrada Prasad
Tikil v. Rom Sulh Chandra(l) though they admib that the latter
cage was Aecided under Chapter XX of the Code of Civil Pro-
cedure aund not under the Provineial Inaolvency Act, Turning
to Sarade Prasad Tkl v. Bam Sukh Chandra(l), Mr. Justice
Mukrrizs, who delivered the judgment of the Benoh in that case,
merely points ont soveral inconveniences which would arise in
many cases from entertaining a single application directed against
several persons to adjudicate thera insolvents and the inconveni-
ences of holding a single trial on snch a petition.  But I think the
learned Judge (with all respect) ignores that there would be grave
inconveniences also in many cases in holding separate trials where
the debt dus to the petitioning creditor is & joint debt of all the
persons sought to be adjadicated insolvents and where the latter
have been guilty of a joint act or joint acts of insolveney. The fact
that section 8 of the Insolvency Ach provides for consolidation on
the ground of convenience even in cnses where distinet petisions
are obligatory shows that the argument on the ground of incon-
venience should not be given too mueh weight. As Istated, the
test i9 whether if the application was treated as a suit, that suit
would be bad for multifariousness, that is, for misjoinder of
different causes of action against diffexcut defendants. If no
such objection can be successfully advanced a single application
is, in my opinion, maintainable in that ease. Of courss, we
should confine ourselves to the allegations in the petition to find
out whether the objection of multifarionsness is sustainable. In
the present case, on the allegations in the ereditor’s pebition as
it stands, the objestion of multifariousness cannot be sustained.
That ground of appeal is therefore rejected.

(1) (1908) 2 O.L.J, 818, (2' (1920) 81 C.L.J., 306,
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Now, as regards the two other contentions the learned Dis-
triet Judge, as pointed out already, might have distinetly stated
whether he considers all of these alienations as fraudulent prefer-
ences or whether he considers only one or a few of them as such,
and if so, which of them. No doubt it lies upon the petitioning
craditor to prove that there was at least ome alienation which
was made with the object, on thé part of the insolvent, to
give a fraudulent preference. As pointed out by my learned
brother in The Official Assignee, Madras v. T. B. Mohia
& 8ons(l), it is not sufficient to prove that the transfer had
the effect of giving preference to a ereditor; it must be
proved further that there wasthe view or intention to give that
creditor a preference. Such a proof was sought to be given by
the petitioning-creditor in this case by examining the first re-
spondent as his witness. That first respondent admits that all
the three alienees were his relations and that they have been
preferred to other creditors. Without deciding that all the six
alienations were meant as frandulent preferences I am sabisfied
that there is sufficient material for a finding that at least ome of
these was a fraudulent preference made with a view to prefer
the alienec under it, and so 1 see no reason to interfere with the
order of the District Judge adjudicating the first respondent as
an insolvent. '

As regards the contention that the appellant was not given
sufficient opportunity to prove that the first respondent was not
guilty of any frandulent preference, I do not think that he has
. established that he was so denied such an opportunity by the
lower Court.

Ag regards the provision of the English Aot quoted in the
Calcutia cases, already referred to, I wish to add a few obser-
vations. That provision corresponds to Order 30, rule 1 of the
Code of Civil Procedure, which says:

“any two or more persons elaiming or being liable as partners
and carrying on business in British India may sue or be sued in the
name of the firm (if any) of which such persons were partners at
the time of the accruing of the cause of action and any. party to a
suit may in such ease apply to the Court for a statement of the
names and addresses of the persons whe were at the time of the

(1) (1519) 1.L.R., 42 Mad,, 5190,
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accruing of the cause of action partners in such firm, to be furnished
and verified in such manner as the Court may direct.”
16 was never cousidered that fhe existence of this provision,
enabling a person to sue a firm iu the firm’s name, had any effect
upon the right of the plaintilf who has a joind csuse of action
against several persons nob constituting a trading firm to bring
a single suit againsh thein. That being so, I cannot see how
that provision has auy relevaney in the considevation of the
guestion whebther & single petition is permissible by a creditor
against two oy more jolnt debom guilty of a joint ast of
insolveaey,

In the resnls the order so far as 1t adju-iieates the first respond-
ent an insolvent iz confirmed but it is set aside as regards the -
adjudication of respondents 2 and 3.

Naerr, J~I agree, 1 only wish to add a few words on
one point out of defsrence to the learned Judges of the High
Court of Calcutta who decided Kali v. Hari(l). The point
taken by the appellant is that a joink application will not lie
against more than ons persou, even on an allegation of joinb
linbility and joint acts of iasolvency, The contention certainty
receives support from the judgraent above referred to; but for
the reasons given by my learned brother I am unable to agree
with it. The learned Judges say :

“ There is no doubt provision in the Hnglish Bankruptey Aet
that any two or more persons being partners or any pevson carrying
on business under a partuership name may take proceedings or be
proceeded against uader this act in the name of the firm,”
and I gather that the learned Judges are of opinion that if ib
was nob for that provision, it would not be possible to take any
proceedingy against two persons who arve held to be jointly lable
as partners, With the greuatest deference I do ot think that
the section says anything of the sort. What the section says
ig that any two or more persons being partners may be procesd-
od against in the name of the firm, thatis to say, the section
presames thab a suit or proceedings may be taken against
them 1n the name of the firm itself as is done in a snib against
mewbers of a partnership. There is no definite provision
Swyl g that pmuaudmga rmght be taken agamst snch persong

) (1020) 81 0.1, 208,
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jointly aund I have no doubt that it was never considered
necessary to make any such specific provision. The judgment
in that cass, as my learne | brother pointed out, was founded on
a previous judgment under the Code of Civil Procedure and I
see no reason why if shonld be necessary to import into this Act
anything arising out of the Code of Ciwil Procedure, even if such
a contention could be justified ou the tvue construetion of the
Code.

As Jor inconvenience, it seems to me that that question is
practically regolved by the provision which says that where a
ereditor has actually applisd in separate petitions against persons
jointly Hable the Court lias powsr to consolidate the proceodings
for the convenience of all parties. I quite agree that there must
be a canuse of action which is joint fo all the persons who are
songht to bo adindicated and that it would not he sufficient to
allege that porsons were joint debtors but had committed
separab: acts of insolveney, but where the debt and the acts of
insolvency are jnint, I have mo doubt that & pebition will lie
against persons alleged to be joiutly liable to the ereditor.

H.R.
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Limétation Act (Indian) (IX of 1908), ss, 4 and 14—Sudt for dower—Period of
Limitabion expiring during Ohristmus holidays—Sudt filed in o Subordinate
Judge's Court, on (t3 Small Cause side on the re-opening duy-—Flaint,
retwrnad for want of jurisdistion on the Small Cguse side—Plaint presented
as an Original Suit in the same Court on its regular side—Limitation, bar of.

Where the period limited for the ingtitution of a wnit for dower expired
on & day when the Court wag closed for the Christmas holidays, and the
suit was inatituted on the re.opening day as a Small Cause suib in the Court of
a Subordinate Judge on its 8mall Cause side and on the plaint being returned
after some Bays for waat of jurisdichion it was filed on the next day in the
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