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ALAGAN CHIIT avp ovmurs (DupeNDANTS),

[On Appeal from the Iigh Court of Judicature
at Madras. |

Hindu Larn-—Pastition—Custom —Potnibhaga-—~ Moo,

A custom was Tound to oxist amonyg the Nattukkottai Chettios inkabiting
avven villages in the Madura distriet of the Madray Frosidenoy whoreby whon a
Chetti during the Jife of his wife marvied anobher wite he appropriated out of
his property @ portion, called moopu, fur the {ivst wife’s neintenanco, that
portion descending to hovr son if sho hod vne, und the vost of the property was
notionally divided, one moeiety going to the son or song by the lirst wife, and
the other moiety to tho son or song by tho sceond wife, Tu a suit for partition
brought by the only sun of u first wife aguinet his fathor wod the sons by the
gocond wifo tho Judicial Committee applied tho vostom, without, however,
determining what the father’s share weuld be in the oircumstances, ag the
question Qid not arise before their Lordships,

The authorifica us to the vostom of putnibhage, or division ascording to
wires, considered,

{Fudgment of the High Court veversed,]

Aregan (No. 82 of 1919) from a judgment aud decroe of the
High Court (Jannavy 12, 1915) varying a decree of the
Bubordinate Judge of Madura (December 23, 1911),

The parties to the litigation were members of a Hindu joing
family belonging to the caste of Athangudi Chettis and were
resident at a village callod Vallalapatti in the Madura districs.
The suit was brought by the appellant against the respondents,
his father and half brothers by a second wife, for partition.

By paragraphs 6 aud 18 of his plaint, the appellant
slleged o custom of his caste resident at Vallalopatti and
certain other villages in the terms set oub in the judgment
of the Judicial Committee. By paragraph 7, he relied on an
agreement, which “ following the custom,” was executed by his
father in 1885 before marrying his second wife, stipulating to

* Pregent :—Lord SHAw, Lord Purnnimons, 8ir Jonn Eovee and Mr, AMsns
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give for the jeshtabhagam of his male children by his first wife
certain properties and Rs. 500, and to divide and give a moiety
of the remaining family properties. He prayed to recover the
properties named as jeshtabhagam, also Rs, 500 for moopu, and
to have it declared that he was entitled to a moiety of the
-remainder of the property; he alsg prayed, if the Court
should be of opinion that the father was entitled to maintenancs,
for a direction for payment of a one-fifth share or otherwise.
~ The respondents by their written statements denied the
appellant’s vight to a larger share than that allowed on
partition by the ordinary Hindu Law.

Both Courts in India held that the agreement, which was
not registered, was not enforccable ; also, that the appellant was
entitled to recover moopu. The present Appeal was confined to
the validity and effect of the custom with regard to which oral
and documeutary evidence was adduced at the trial.

T'he Subordinate Judge held that a custom of the caste was
proved whereby upon a sesond marriage the-~ family property
becawe divisible equally between the male issue of the two
wives ; he, however, was of opinion that the father could not be
oxcluded from a share. He declaved that the plaintiff was
entitled to a one-third share, '

The half-brothers (the present respondents 2—4) appealed
to the High Court, and ths plaintiff (the present appellant)
uled cross-objections under Order XLI, role 22, maintaining his
right under the custom to a moi’ety of the property. The Appeal
was allowed, it being held that the plaintiff was entitle% t0 a
one-sixth share only ; in other respects the decree of the trial
Judge was affirmed. The learmed Jundges (Sswkapan Navan
and SreNcer, JJ.), came to the conclusion ‘

“that division according to the number of wives having sons
has not been established as a custom, and ¢annot be enforced in this
euse,”

Macquisten, K.C., and Ingram for the appellant,—The
evidence establishes that there is a caste custom in the villages
referred to whereby on a second marriage the property was
divisible acecording to wives. In the various instamces proved
the property has descended according to that custom, and
there are no ingtances to the contrary. A custom of this nature
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is not unknown to Hindn Law, and is prevalent in Southert
Tudia : Temmakal v. Subbaminal(1), Sumrwn Singh v. Khedun
Ningl(2), Strange’s Ilindu Law, (1880 Edn.), Vol. 1, p. 205, Vol,
£, p. 357, Mayne’s Hindu Law, 8th Bdn.,, para. 473, n. Both
Courts npheld the custom so far ag related to the moopu, and the
custom with regard to the shaves on division rested on the same
evidence. Tu any case, the appellant was entitled to a one-{ifth,
not only a onc-sixth share. An additional sharer could not be
inbroduced after suit; the institation of the suit operated ag o
soveranco ol the joint status : Swraj Narain v. Iqbal Narein (3),
@irvje Bui v. Sadashiv Dhundivaj(4), Kawal Narain v, Buwdh
Singh(h). ‘

Do Gruyther, K.C., and Dube for the respondents.—The
custom which the trial Judge gave offoet to, and which is
now contended for, differs frow that pleaded. Tn any case,
the ovidenoe does not establish a cnstom affecting the division
of property. A custom varying the ordinary Iaw applicable
mast he proved by clear and nnambiguons evidence: Rama-
lakshot Ammal v, Sivananthe Perwmal Sethurayar(6), Abdul
Hussein Khan v, Sona Dero(7), and the custom velied on
heve differs so widely from the ordinary Hindn Law that
particularly clear prool is requisite. Only four instances were
atternpted to be proved, and of those two only were supportod
by documents. It was not shown that properby was actually
divided in pursuance of the agreemeuts relisd on, aud the
agreoments themselves indicate that there was no hinding
cagtom ; Rama Nand v. Surgiani(8). 'I'he code of rules drawn
up Wy the Nagarathars indicates abt most that some such
division of the property was regarded as a mabter of
social propriety. There is no reported case in which
a costom of patnibhaga has been proved. In Mootteovengada-
chellasamy Manigar v. Toombayasamy Maniagar(), decided by

(L) (1864) 2 M.H.C.R., 47. (2) (1814) 2 8.D,A. Beng., 116, 117,
(8) (1618) LL.R., 36 AllL, 80 {P.C.); LR, 40 LA., 40
(4) (1916) LL.R., 43 Cale., 1031 (P.C.); L.R., 43 LA., 151,

(8) (1917) LL.R., 38 All,, 496 (P.C.) ; L.R., 44 V4., 169.

(6) (1692) 14 M.LA., 670, 636,
(7) (1918) L.LR., 46 Calo,, 450 (P.C), 461 ; L.R,, 46 LA, 10, 15,

(8) (1804) LL.R.,16 AlL, 221,
(9) (1849) 1 B.D.A. Mad., 27, 80,
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the Sadr Dewani Adalat of Madras in 1849 and coming from
Tinnevelly, which adjoins Madura, it was held not to be
deserving of recogvition in that part of India. So far as the
agreements show a provision for maintenance by a managing
member of the joint family for his wife they show nothing
conilicting with Hindu Law. A “Moopu” in the case of a
Hinda marrying a second wife is in accordance with a very
ancient part of IHindu Law: ses Bannerjee’s Hindn Law of
Marriage and Stridhan, p. 186, Strange’s Hindu Law, Vol. 1,
p. 52, Mitakshara 2-11-2. It is for that reason, and the small
sum involved, thas the allowanee of the moopu is not contested.

Macquisten, K.C., in reply, referred to the Indian Evidence
Act (I of 1872), section 18, and Kokla v. Piari Lal(l), and
pointed ount that {u Mootteovengadachellasamy Manigar v,
Toombayasamy Maniagar(2) vo evidence of a caste or family
castom was adduced.

The JUDGMENT of their Lordships was delivered by

Lord Paruumvore.~—The plaintiff in this case, the present
appellant, instituted a suit for partition of family property
agninst hig father and three half-brothers, During the pendency
of this suit, a fourth half-lwother was born, and all these are
defondants and respondents, The right of the plaintiff to have
partition was nob seriously questioned : the dispute concerns the
extent of his share, The Bubordinate Judge decreed to him &
third share, but the High Court only gave him one-sizth, on the
theory that the father would have one shave, the plaintiff one,
and each of hig four step-brothers, one. There is a possible
third view that the plaintiff should have one—ﬁfth, his youngest
horn step-brother not being counted for a share, as having been
born since the unequivocal statement by the plaintiff of his
desire to have partition. But in the circumstances, their Lord-
ships do not find it necessary to pronounce upon this contention.

It ix not dispnted that, according to the ordinary Hindu Law
of the Mitakshara, npon the death of the father and a subsequeit
partition, the five children of the two marriages would each
take an equal share, and that if there were a parbition during

(1) (1913) LLR., 35 All, 502,
-(2) (1849) 1 8.D.A, Mad, 23, 80,
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the father’s lifetime, he wounld eount us one with the five, so thay
the shares would be in sixes.

The appellant has contended before their lordships that by
the ugage and custom of the sub-caste to which he belongs,
the children of each wife take as a unit and sab-divide their
share among bhemselves,eso that he as the only son of the fixat
marriage would, if his father were dead, be entitled to half, and
each of the four half-brothers to an eighth. Applying this
principle to partition during the father’s lifetimo, ho now claims
to divide the property into three shares, and take one for himself,
leaving one-third for his four half-brothers, and one-thivd for
his fatber. In addifion, before the proporty was divided he
claimed the sum of Rs, 600 us a fivst charge in his favour on the
whole property as representing the moopu provided according
to the caste custom for a first wife when Ler husband married
a second time, and descending from her to her son or sons.

He did not in his plaint state the custom as to application
on partition in thé procise form in which he insisted upon it in
his evidence, and in which it was found in his favour by the
Subordinate Judge, and it has been contended by the respondents
that this variation is fabal to his case.

The paragraphs of his plaint which relato to the partition
are the following:

6. 1t is the longstanding custom obtaining ‘among the people
of the said caste, that any one of tho said caste desiring fo rarry a
second wife during thoe lifetime of the first wife gets the assent of the
fiest wife for it and sets apart certain properbios suitable bo hiy
position for the jeshtabhagam of the male children by his first wife
born or to be born, and divides the properties, giving one share to
all the male children Sogether by the first wife on one side and a
share equal thereto to all the maule children together by the second
wife on the other, irrespective of one wite begetting a greater, and
the other u less, number of male children.”

“13. According to the custom of the caste, first defendant
should live with his ghildren by his second wife. Plaintiffs have no
objection to make proper arrangements for him out of the common
properties till his death if he were to olaim separate maintenance,
Plaintiffs believe that Rs. 20 per mensem will be a sufficient allowanoce
for him.” '
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- He also relied in paragraph 7 upon an agreement executed
by his father on the occasion of his second marriage, which he
asserted was made in pursuance of the custom by which the
father stipulated that he would give for the jeshtabhagam,
which seems practically the same thing as the moopu, the Rs. 600
or their equivalent, and further stipulpted to divide the remain-
ing family property between the families of his two wives, giving
each a moiety.

When it came to giving evidence it appeared that there were
few known instances of partition during the father’s lifetime,
and that there was a lack of authority for the contention that
the father was in such a case reduced to maintenance, as con-
tended by the plaintiff in paragraph 13 of his plaint. The
evidence offered mainly related to division after the father’s
death and to the caste custom applying in this event.

It appears to their Liordships that the case in the Court of
first instance was conducted upon this footing, and that what
the Court was asked to decide was whether the caste custom
as to division after the father’s death was or was not a proved
and binding custom ; and that the mode of partition during the
lifetime of the father was treated as consequential upon the
custom, so that the plaintiff would not be precluded by the
langunage of his plaint from proving the custom which would
operate upon tho death of the father by reason of his having
carried his claim too far and endeavoured to reduce the father’s
inberest upon a partition in his Jifetime to one of maintenance
only. The Subordinate Judge who had control of the matter
and could have allowed an amendment in the pleading, if it
were necessary, and if no injustice was thereby done, stated
among others the following issues:

“ (1) Whether the ;costom set up by the plaintiff is true and
valid ; (8) To what share i¢ the plaintiff entitled P

He found the first issue in the affirmative, and as to the

eighth issue he said: |

* 8th tgsus.~The division is-as per numbersof wives having sons.
"T'his will na.tﬁmlly be after the husband’s death. In some cases to
which plaintifPs exhibits relate, the husband has made a division
rvetaining nothing for himself. It is open to him not fo claim a
ghare, but where the son enforees a partition, it can never be said that
the father is not entitled to a share. The number of shares will be
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paken to be the number of wivos having sons plus the fabher, if bo
is alive. o that, in this case, the property will have to be divided
into three equal shares, of which the first plaintifl will he entitled
to one-third, first defendant one-third, and defendavts 2 to 4 and
94th, ove-third. Wirst plaintiff is thevefore cutitled to one-third
ghare. '

No doubt in their memorandum of appeal to the High Courb
the defendants. took the objeclion that “the custom seb up in
puagraphs 6 and 13 of the plaint could not be split up picco-
meal, and that the whole must stand or fall together” Bub
there is no trace in the judgment of the High Court of this view
having been taken by the learned Judges in that Court,

Their Tordships therefore think that it was open for the
appellant to contend at their Bar, as ho did, that the cffect of -
the custom wonld entitle him on a partition effected during his
father’s lifetime to one-third,

This being so, it is necessary to look somewhat closely into
the custom and to the evidence given in support of it, evidence
which was accepted by the Subordinate Judge, but comsidered
insufficient by the High Court.

That the two modes of division betwaen sons are both known
in Hindu Law is unguestionable. There are appropriate words
for them. When the division is by number of sons, it is called
putrabhaga, when the division is according to wives it is known
as patnibhaga, That putrabhaga is now the recognized rule
of Hindu Law is not to be fquestioned ; but there are traces of the
other view. In the appendix to Strange’s Hindu Law, Vol. IT,
p. 351, the answer of the Pundit to whowm the case concerning
tho Zilla of Chittoor was veferred, states that there is much
dispute in books as to which is the true view of division ; and
the Pundit iu that case proceeded to decide in favour of the rule
of division by wives a8 being the law in the suporior castos and
the custom in the Vaisya and Sudva castes. The parties in the
pariicular case weve, as it happened, Sudras, This decision, ag
& statement of the genmeral Hindu Law, was incorreect, as is.
pointed out by Mr, Colebrooke and Mr. Ellis in their nobes ou
the case ; bub both these writers agree that there might be such
@ custom, and that it would support the Pundit’s opinion.

Strange himself, in the first volume, of his book, the first
edition of which was in 1825 and the socond in 1880, speaks of
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the two modes—patnibhaga, or division by wives, aud putru-
bhage, or division by sons. He speaks of the first as an “un-
natural divigion,” and says it

“is therefore allowed only among Sudras, nor among them
but where there is s custom for it, which must, of course, be strictly
proved, though it is said to prevail in the southern territories of
India as much as did formerly the custom of gavelkind in Kent,
thns to & certain extent but s6ill in the Sudra class only superseding
the law of the Sastras ; and to this opinion the frequency with which
references of the kind appear to have been made in the Courts of the
company in the Peninsula seems to give countenance.” (Vol. I,
1830 Eda., pp. 205, 206)."

There being this divergence of though$, it is not wonderful,
that in a land where there are so many cnstoms, appropriate to
certain areas of territory, families, or castes, though the pre-
vailing law is that of putrabhaga there should be in certuin
cases a customary law of painibhaga. As was observed by
their Lordships in the case of The Collector of Madura v. Mootioo
Ramalinga Sathupathy(1) : )

“ Under the Hindu system of law eclear proof of usage will

outweigh the written text of the law.”

Mayne in his Hindu Taw (Edn. 7), para. 473, states the
goneral law as the right to shares which pass by survivorship
as follows: :

‘“Hach class will take per séirpes as regards cvery other olass,
but the members of the class take per copile as regards each other,
This rule applies equally whether the sons arc sll by the same wifc
or by different wives.”

But in a note he adds: “

“Tn some families, howcver, a custom called patnibhaga pre-
vailg of dividing uccord'ing to mothers, so that if 4 bad fwo sous by
his wife B and three sons by (J, the property would be divided into
moieties, one going to the sons by B, and the other to, the sous by C:
Bumrun Singh v. Khedun Singh(2), 'This practice prevails logally
in Oudh, as evidenced by numerous Wajib-ulars, which I Lave
seen in cases under appeal to the Privy Couneil.”

The case before the Sudder Dewauny Adawlut to swhich
" Mayne rofers carries him but a little way., It was decided in

(1) (1868) 12 M.LA., 807,486,  (2) (1814) 2 S.D.A. Beng., 116, 117,
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1814, and held that two instances of the alleged peculiar usage
of the family in which distribution had been regulated by the
number of wives were not enough to prove the custom and that
the general Hindu Law must’ prevail. However, it shows the
existence of the idea.

Their Lordships have not been referred to any other authority
for the existence of the custom in Northern India, but as regards
Southern Tndia, it seems fairly prevalent. Mr. Ellis, on page
857 of Vol. IT of Strange, is quoted as speaking strongly of the
prevalence of the custom in many parts of Southern India; and
at page 167, a paper of his, written in 1812 is set out, in which
he gives certain deviations by the Dravidian people frow the
ordinary Hindu Law, the third of which is as follows :

“The division of estates, in case of one person having several
families by different women, among the families in equal shares
without reference to the number of persons in each.”

He explains all these deviations asg showing that though
the Brahmans ware _

“ successfnl in extirpabting the aboriginal religion of the South

they succecded but partially in introducing the laws of
tho Bmritis, and were obliged to permit many inveterate practices to
continue R _

It is possible that the mabriarchal theories of the earlier
inhgbitants of Southern India may have led to the prevalsuce
of this custom and cansed the difficulty in the way of its being
extirpated by the Brahmans. If this theory were sound it would
naturally lead us to expect that the extirpation of the custom
would be less effective in the lower castes,

In the case of Temmakal v. Subbammal(l), decided in 1864,
it was held to be within the power of a guardian to vefer to the
panchayat the question which of the two principles of division
should apply. Incidentally it may be mentioned that the
panchayat held that the division should be by mothers.

Their Lordships therefore have to approach the evidence in
this case with a knowledge that such a custom does exist, and
was nof an improbable one in the particular case, the parties
coming from Southern India and belonging to the sub-caste of
Chettis. The Chettis are generally deemed to be Sudras, The

(1) (1864) 2 M,H.O.R, 47,
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judgment in the High Court in this case describes the parties
as Vaisyas, but apparently without any foundation for this in
the evidence. The explanation for this may be, as was suggested
at the Bar, that the Chettis now forming a prosperous class
of the community are gradually claiwming to be considered as
Vaisyas ; but whether they are Vaisyas or Sudras does not make
much difference for the purpose of oansidering the probability
of the custom, ‘

The evidence offeved for the plaintift was to the effect shat in
seven villages, inhabited hy this particular class of Chottis,
there were several peculiar costows, two of them relating to the
case where a man warries a second wife in the life of the first.
One custom is that the fivst wife is entitled to have some property
set agide for her maintenance which wonld descend to her son if
she had one, and is then called moopu, The other, that. the
property is npon the second marriage, notionally divided, one
moiety going to the sons of the first wife, and the other to the
sons of the second. The custom further appears to have put
some restriction on the liberty of a second marriage, and these
marriages seem infrequent where the first wife has already a
living son. It appears te be usnal to execute an agreement or
sebtlement, with the congent of the relatives and Nagarathars
or villagers, represented by the heads of houses, providing for
the moopu, and at the same time stating that the property will
be or is divided in moieties between the two families, In bhis
particular case, such an agreement or deed of settlement was
prodused and proved, and the plaintiff did alternatively base his
caso upon this agreement. It was said, however, and for the
present purpose it may be taken, that the documeni being
unregistered, could not be enforced as a conveyance.

This doeument, however, Exhibit C, is only one of a series
of documents letfered to M, where provisions of a like character
were made. The sarliest is Kxhibit M, and goes back to 1864.
In that ease the frst wife had a sou, but she was considered to
be incapable of carrying on housebold affairs. The document
praceeds to show that her relations had been consulted and that
with their consent and with the consent of the wife the husband
was building a separate house for her and her son, arranging
to mess with each wife in tarn, to allow the first wife and her
son to take certain lands and goods as stridhanam, and that fhe
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rest of the man’s property was to be divided one moiety to the
first wife and the other moiety to the second.

The last document is Exhibit B, in 1500. Hero the first
wife bad no children, and it is provided that there should be
certain lands for her moopu, that should she Lave a male child,
the land shall be appropriated for moopu, which apparently
means that her son wounld succeed to ib, and thab the issues of
the two marriages should take the propertics remaining alter
sxcluding the moopu lands, in equal shares.

Vavions comments were made upon these documents by
counsel for the respondents. It was suggested that several of
them were mere agresments, and that it did not follow that they
had ever been carvied out : that where there was no son by the
first marviage, the father, if at the moment separate from hig
family, was dominus of his property, and could arrange to placate
his first wife by providing for her possible issue ; it did not how.
sver appear that the father was separate from the other members
of his family andein some cases he certainly was not. Then it
was suggested that the very existence of these agreements
proved that there was ne legal custom, that it was a mere social
nsage and matber of propriety among the inhabitants of the
geven villages that a partition of this kind should be mado, and
therefore it was occasivnally made by people who wished to stand
well with their neighbours. But on the ofher hand, the
witnesses who speak to these documénts, also give oral evidence
to the effect that it was and bad almays been the custom in their
villages that property should be divided in this way.

Two special sebtloments showing a different arrangement were
produced by tho defendants, but the cases were special, being
casos where a senior wife adopted the child of a jonior wife, and
provision might have to be made for preventing the adopted son
from getting a double portion. One gettlement was pubin where
there was only a conditional woopu and no provision as to the
sons. In this case there was no son by the first wife, and it was
soggested that perhaps she had passed the age of proballe child
bearing., Dut with these exceptions there were. no documonts
pointing to a ditferent custom,

As to the oral evidence the case in favour of the custom
largely outweighed the evidence against it. Except the
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defendant, the father, no wituesses spoke without qualification Pavaxraees

to the negative. The father had executed this particular deed,
and tried to get out of it by saying that it was not meant to be
acted upon, but as a biind to indnce his wife to consent to the
second marriage., Oune of the defendant’s witnesses said

“I do not know of any instance of_partition according o the
nnmber of sons in all my seventy-five years’ experience. I do not
sven remember to have heard of division by the number of sons.”

As regards the argument that the existence of the several
agreements shows that withont themr the law would have been
otherwise, their Liordships on ceunsideration are not inclined to
attach much importance to it. It would be necessary to fix the
moopu ; and this being so, it would be convenient at the same
time that the settlor should state his recrgnition of the custom.
At any rate, the inference from the existence of settlements,
that settlements are required, is mot enongh to ocutweigh the
very positive evidence of the custom.

In the High Court it was said that there was no evidence
that among the Chettis where ssftlements were not mads division
of property among wale children per stirpes was observed ; bub
the learned - Judges must have omitted to notice some of the
positive evidence givenon both sides, Weight was alse attached
by them to a document drawn up in 1893 called an agreement
between the Nagarathars of the seven villages, stating various
matters of conduct and of business on which they desired to
come to an agreement among themselves, such as that they
would refer all their disputes to the Nagarathars and not have
recourse to the magistrates or even to the village panchayat.
One provision ig thus expressed :

¢ Should any wish to take a gecond wife during the lifetime of

- his first wife, he chall do so afier informing the Nagarathars of hLis

village and afier making sufficient provisi n for maintenance of his

first wife. Any violation of this rnle shall be communicated by the

- Nagarathars of that locality to the Nagarathars of all seven villages

who shall all assemble at Navinapatti, and the party shall abide by
their decision.”

This no doubt does not state the cunstom now sought to be
proved ; but the document is not a record of laws, but a pro-
vision de futuro as to social conduct ; and one of the witnesses
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says that the rules as to moopu aud division were 8o well known
that it was not necessary to express them.,

The High Court have treated the cuse as if it were an attempt
to set up a local custom, and say it would be nnreasonable to
impose it upon all persons dwelling in the avea. But their
Lordships conceive that the custom is one of the particalar class
of Chettis, who happen, it is true, to-dwell in and probably
are at the wmoment the only dwellers in the avea of the seven
villages.

It was pointed out for the appellant that when the High
Conrt eame to consider the second matter, said to be proved by
custom, namely the giving of moopu, they thoughb that it was.
proved by the evidence oral and documentary. For the res-
pondents, it was said that au arrangement similar to moopu
was known to ordinary Hindu Law. This may or may not be
so; but the High Court considered wmoopu as ostablished by
custom, and the evidence for the one matter is substantially as
strong as for the other.

Theve is a eurious possible effect of the custom upon general
Hindu Law, which may have some day to be considered. Upon
a partition during the father’s lifetine, the general Hindu rulo
is that he gets a share equal to that of one son, which if the
partition were by sous would be one-sixth. The effect, in the
view taken by the Sobordinate Judge, of a division patnibhaga
is that the father counts for one share, and the children of each
wife for one share, and so he gets one-third. Their 1101';dships’
however, have not to determine this point. 1f the division is
patnibbaga, the plaintiff as the only son of the first wife Is
cortainly entitled to one-third. Their Lordships think that he
proved the enstom of patnibliaga, and that he was entitled fral
to the mocpu (which the respondents do nok now gnestion), and

~secondly to a third share of the residue.

Their Lordships will therefore humbly advise His Majesty
that the decree of the High Court be roversed, and the decvee
of the Subordinate Judge restored and that the appellant have
the costs in the High Court and in the Privy Conneil.
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