
A P P E L L A T E — C I V I L .

Before Sir John Wallis, Kt., Chief Justice, and 
Mr. Justice Oldfield.

PALANIAPPA CHETTY (Second Eosspondekt Appsal Suit 1921, 
No. 98 OF 1919 IN THE High OopRT), PeTITIOIOB, Maroh, 10.

t;.

S U B K A M A N I A  CHETTY a n b  t w o  o t h e r s  ( A p p e lxa k t  R e s p o n -  

PBUTs N o3. 1 AND 3  IN A p peal  S u it  N o . 98  OF 1 9 1 8 ) , R e s p o n d e n t s .*

Oivil Procedure Gode (Act V o/1908), 0. IX, r, 13— Ex parte <2ecree agaimt owe o/ 
the defendants— AippecLl hy another defsndant against ihe decree oj Original 
Oourt~Sx parte defendnnt, a party respondeiit in the appeal —Jpplicaiion io 
set aside ex parte decree made io the Appellate Court pendivff appeal  ̂ whetlier 
co m p e te n t .

Where a decree was passed ex parte against one of the defendanfca, and an ' 
appeal against the decree preferred by another defendant; was pending in the 
Appellate Court, an application by the former defen-dant to set aside tha eie parte 
decree pasaed against him oau be made only to the Original Court which passed 
the decree and not to the Appellate Oourt. 8anlcara 'Bhatta r, Subraj/a 
Bhatta, (1907) I.Fj.B., SO Mad., 535, distingniahed; Ghenna Redd  ̂v. Peddaohi 
Heddi, (1909) I.L.R., 32 Mad., 416 (F.B.), applied.

P etition praying the H igh Court to set aside the eas parte decree 

passed against the petitioner by  the Oourt of the Tem porary ' 
Subordinate Judge of Sivaganga_, in Original Suit N o. 95 of 1918, 
pending disposal o f appeal No. 98 of 1919^ preferied therefrom, 
to the H igh Oourt.

A  decree was passed by  the Original Court ex parte against 
the petitioner who was the first defendant in the case, and after 
contest against the other defendant.. The latter appealed to the 
H igh  Oourt against the decree and impleaded the form er 
defendant as one o f the respond-ents to the A ppeal. During the 

■pendency o f tlie Appeal in the High Oourt, the form er, t i e  ex 
parte defendant, filed in the H igh  Court an application to set aside 
the ex parte decree. The respondents objected that the petition 
could not be made in the Appellate Oourt.

K . Bamachandran A yyar  and K, S. Lahshmana A yyar  for 

petitioner.
0 . V. Anantakrishna A yyar  and G. S. Venkata Achartyar for

respondents.
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PiiANiAppA The Court delivered the following JUDGMENT ;
Ohetty .g  ̂petition by the secorul reepondont io tliia Appoal

SijBKAMANiA Order IX , rule 18. Civil Proceduro Codo, to set aside an
CHETTŶt

eo; farte decree obtained against lifm in tlio lower Oourt in tli© 
suit now under Appeal, and in snpport of this applieation reliarico 
was placed on Sanharcu Wiatki v. Sulraya Bhaila{i). That 
was a case in whicli the application was made after tho appeal 
had'been disposed of and tho Oflse iŝ  tlieroforei disiiingiiishaMo. 
That case, howeverj prooeodB npon the ground tliat the filing 
of the Appeal divesfced the lower Court of the power to (3nter“ 
tain that application. Tliere was aoine warrant for that view 
in earlier decisions at the time when that judgnient was givon^ 
but tlie matter lias been abundantly considered siiioo, and we 
think it miiat now bo taken as sottlod, at any rate in all tho 
other High CourtSj that tho niero filing' of an Appeal does not 
take away the juriadiction of tho lower Court to entertain 
such an application as this. W o may alao observe that .Uamana- 
than Ohetty v. Narayanan Ghcti;y(2)} as to tlie proper Corn*ti to 
wMoh a review application should be mado and which was relied 
on in Sanhara. Bliaita y, Sulraya IfhaUa(i] was snbsequently 
overraled by a Fall Bench o£ this Court to which W allw , C.J. 
was a party [G h cn n a  B e d c li y. P o d d a o h i  ĵ'liis qne.stion
has been elaborately considered in a number of recent' cases 
[Mathura Prasad v, 'Bam Gharn Lal{4i), Gajraj Mali TiwarinY. 
8wami Nath Bai{6) and Kumud Nnlh Roy QhowHJatry t . Jolmdra 
Nath Ghowdhnrij{QY} and we are clearly ’ of opinion^ o;ti tho 
authority of these decisions and also of the Full Bench desiBion 
of this Court [Ghenna l i e d d i  v. P e d d a o h i  R e d d i { S ) ]  that this 
application should have been mado to tlm lower Goprt and not to 
this Court. Order rula 13, expressly provides that the party 
may apply to the Court by which tho decree was passed, and the 
petitioners were clearly wrong in presenting their petition to this 
Court pending the appeal^ and ought to have gone to the lower 
Court. In  the result, the petition will be returned to the peti­
tioner to enable him to take such further action on it as be may 
be advised. The petitioner will pay count0r“p0titioner’s costs.

k i l "
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(1) (1007) I.L.E,, 80 Mad., 535. (2) (1904) 27 Mad., 603.
(g) (1909) 32 Mad.. 416 (f.B .), (4) (1915) I.L.E., 37 A ll, 208.

(  $) (1917) ^9 All., W. (6) (1011) LL.K , 38 Oalo,, SW,


