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A P P E L L A T E  C I V I L .

Bafore Sir John Wallis, Kf,, Chief JusticB, and 
Mr, Justice Oliifidd.

1921 TH E OHTEF CO M M ISSIO N E R OF 1FC0M .E--TAX (B O A R D  
Maroh’2. OP RBVEfSTTE), M A D R A S (Ri(SPONDii)NT), A t o l l a n t ,

V,

t h e  NOKTH: A N A N T A P U li G-OLD M INKS, L IM IT E D
(APPELLants), R a:SPONPBNTS.*

Indian Income-tax Aci {VII of 1919)— Sec. 61 (1) and sec.'5'i— Sec. 106 (2) 0/  the 
ffovernmeni of Indio, Act, 5 ow(i 6 George V, GJiaptî r 61““ Sec. 4'5 (/i) of the 
S p e c i f i c  Relief Act {Iof IB77) —English decisiona on 'Engliah IncomG-twa; Act 
g'uides to interipret Indian Income-tax Act.

Where ti person, who was axaossied to inoomo-tax appoalecl to the Board of 
Res’enue aud the Board while dismiHSing the appeal rof-used to refer the 
mattoi- to the High Conrb under sooiiou 51 of the Income-tax Act, though 
requested tx) do so, ''

3 e l d  that section 106 (2) of the Govemroont of India Act, and aeotion 53 of 
the Inoomo*tax Act prohibited the Hi^h Cotirfc from entortainiiig any application 
under aectioa if' in the nature of a mandamas for the purpoeo of compelliut,  ̂ the 
SeTenue Board to refer the matter to the High Court uiider section 51 of the 
Incoroe-tax Aofc; Spooner -v. Juddow (1850) 4 358, followed.

Issaing an order under section 45 of the Spooiflo llolief Aofc in the nafcura of 
a mandamus is an exercise of “ original jurisdiofcioii ’ ’ wifchin spcfcion 106 (2) of 
fcke Go\’ernmeut. of India Act,

An application under scotion 4S of the Specific Relief Act against the Board 
is a “  prooeoding” withia seotioa 53 of the luoome-tax Act. Be Onivard Build
ing S o c i e t y  [1891] 2 Q.B., 463, applied.

■ Auything done ” iu section &3 inolades “  anything' omitted to I10 done”  : 
JoZiijfe Y, Walla.sey Local Board (1873) L.B.^ 9 0,P,, 62, followodv

English decisions are not decisions of “ foreign Courts ” aud as the Income, 
tax Act of ladia generally follows the lines of the English Income-tax Aot, a©  
decisions of English Oourfcs on the latter A 06 are the best guides to tlio 
pretation of the Indian Aot.

Tha meaning of “ annecessary ” in section 51 of ibe Inoome-tax Acfc oon- 
eideEed,

A p p e a l from the judgment o f M r. Justice K um abasw am i S astk i 

passed ia the exercise of the Ordinary Original Civil Jurisdiotion 
of tlie H igh Court, in In  the matter of the North Anmtapur 
Gold MineSf Ltd,

* Original Side Appeal No. 1 of 1921,



The Nortli Anantapm* Gold Mines, Limited, Tsliich has its Chief 
registered offire in London, and whose profits are derived 
solely from the sale in Great Britain of gold mined in the Income-tax 
Anantapur district, waa assessed to income-tax by the Collector N o r t h  

of Anantapur on an income of Rs. 2,13,134. The Company (^gd^MiTss, 
appealed to the Board of Eevenue against the imposition of 
the assessment, principally on two grounds, namely, (1) that the 
Company was not a "person ”  within the meaning of section 33 of 
the Income-tax Act, and (2) that as the sale of gold took place 
entirely in Great Britain it had no “  business connexion in 
British India ”  within the meaning of the Income-tax Act.
After hearing arguments on both these points the Board of 
Eevenue dismissed the appeal. Though requested by the 
assossee to refer the matter to the High Court under section
51 of the Tncome-tax Act, they declined to do so.

After this dismissal the Company filed an application on the 
Original Siile of the High 0 curt under section 45 of the Specific 
Relief Act for the issue of a writ of mandfimus against the 
Revenue Board with a view to compel the Board to refer the 
question of the Company’s liability to the Hic^h Court, under 
section 51 of the Income-tax Act. The matter was heard 
by Mr. Justice Kumaeapwami Saptei. On behalf of the Board 
the Government 1 leader argned before His Lordphip that 
the High Court had no jurisdiction to issue a mandamus in n 
matter concerning the collection of revenue and relied on 
section 106 of the Government of India A ct in sapport of 
his position. His Lordship overruled this contention, and 
held on the strength of section 45 of the Specific Relief Act 
that the powers of the High Court to issue a mandamus in 
a proper case was not taken away, and he accordingly issued a 
writ of mandamus calling on the Revenue Board to state a 
case to the High Court under section 51 of the Income tax Act, 
being of opinion that the ca90 raised difficult questions of law.

Against this decision, the Revenue Board preferred this 
Appeal.

0. P. Eamaswami Ayyar^ Advocate-General, with 0.
Madhavan JVat/or,'-Government Pleader, for the appellatt.— The 
High Court had no jurisdiction to issue a mandamus. The 

jurisdiction to decide on appeal whether an assessee was
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CfiiEif properly apspfsed is vested by tlie Incorae-iax Act entirely in
CoMMia- Board of Hevenue. Section 51 of Acf; ffives the BoardSfOWLJi Ol*'

Ittco.Mu-TJX various powers after )iearing tlie appeal; it oiiglit simply
N o r t h  dismiss tlie appeal without referring any question (o the High

Court, or it if it tlionglit fit, refer any difficult or
Ltj). doubtful question of 1 a a r is in g  iii tlie appeal for the decision of

the High Court Such reference it could make either of its own 
accord or at the request of the assessee, if it considered such 
request not frivolous or veKatious. In thisi particular case the 
Board bad considered all the points of law placed before it and had 
delivered a ooosidered jadgmeut dismissing the appeal. It had 
exercised its discretion vested in it under sention 51, The Board 
being a special tribunal constituted for a Bpeeiai purpose by the 
Statute, its acta done in the exercise of its discretion could not 
be questioned in any Court of law either by a manda,niiia or in any 
other manner even if the decision were eri'oiieoas. He relied on 
bhe following cases; The Queen v. OverseBrs o f  W (dsall{l), Reg 
V, Alio Farao{2)^ Sharpe Y, lfakefcM{o), Bar̂  v. Fort o f London 
AnthorUy, IJa’, partp̂  KynocJi, Ltil.{4<)s Jtdiiis t . Lord Bishop of  
0*/orfi(5)} and Prasad Ohunder De v. Gorpuration of Galcuita{Q). 
The words “ if it thinks f it ”  are interpreted in Ecg v» Alio 
Faroo{2), When a discretion is vested in sm authority it is not 
compelled to adopt one course any move than nnother : Bag v. 
GotlmnCi] aud Bex v. The Justices oj Kingston, Ux parte 
D aw //(8). ‘̂ Discretions’ is interpreted in ShcDjis v. WaJse/ieM
[3). Ouly if there is a coiiscious refusal to exercise its discre
tion or if in the exerciso of its disoretiou extraneous matters 
are taken into consideration a mandamus can issuer, aud a mere 
erroneons decision caunot be upset by a maiidanms : Bea? v. 
Marshland Smeeth and Fen Disitiot C()7nmissiimers{Q)f Tha King 
V .  The JuHticen o f  MowriovthsUrG{Ui], The King v ,  T//e Justices 
of Mor^ouiktihirell\)i and Oliftim. v. Furlf>y(l2), Furtherj 
section 106 (-̂ ) of Govenimcnit of India Act, 1915, prohibits
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interference by the Hi^b Court in any mfitS’er concemina' rev- Ghife- 
enuo. The origin of llic Ku.g’s Beiif'li’ s juvisdiction in revenue shiner ok 
matters is sliown in Anomjinoiis{li). St'cfcion 8 of 21 George I l l j  l''coMn-r.4x
Chapter 70, shows the origiu of seciion 51. So far as India is Î orth

concerned, subsequent statutory provisicns ou the same snb- Goid Mines, 
jecfc are section 11 of 37 George III, Chapt-ei’ 142; section 3 
of 39 and 40 Ueorge III, Chapter *79; section 9 of 24 and 
25, Vic., 0 . 14, Venhaia Bung a Pillay v lE.L Co. (2) quoted 
by the learned Judge does nob touch this question : see In the 
matUr of Audhur Ohundra Shaw{S). Spoonnr v. Iuddo'w{4<) holds 
til at even, where the East India Company’s regulatioos have 
been violated by making a distraint of a wrong person’s goods,
Courts have no jurisciiotion to remedy the injury; see also 
Collector o f Sea Customs v. P. Oldthambmam{f>). I  rely also 
on section 52 of the Income-tax Act and it relates also to the 
mufassal.

B. N. Ain gar for respondent.— Unless the application to 
refer is unnecessary or frivolous the point must be referred if 
it is necessary for tbe decision of the case; see section 51 (B).
Even if there ja a discretion vested, a mandamus can be issued 
if th*' limits of the discretion liave been exceeded ; R exv. Board 
ofJEduca(ion(Q] holds that if javisdiction is declined on a wrong 
constraotion of the Act, tben a mandamus will l ie ; see also Leslie 
Williams v. Haines Thomas Qidtdy{l) and The Queen y. Vestrtj 
of St. Pmeras{S). The words frivolous or unnecessary ”  are 
copied from the English Income-tax Act I I  of 1915 (5 and 6 
George V, Chapter 89), Eections 41 and 42 where the words are 
“  frivolous or vexations or one already decided ; ”  Smidth ^
Co, V . G-reenwood{9)ji Sharpe v. Wahefield{10), Section 106 of 
the Government of India Act has been repealed by section 51 of 
the Income-tax Act. Morenyer, this matter does not come before 
the High Court in its Original jurisdiction within (be 
meaning of section 106, as tliis comes under section 45 of the 
S[jeci8c Relief Act. -This matter may be said to come before

(1) (1793) 1 jiESt., 205 i S.O., 145 E.R., 846.
(2) (1803) 1 Strange, 153 ; s.c., 6 Indian DeciaionSj 80.

(3) (18T8) 11 250. (4) (1850) 4 M.I.A,, 85S.
(5) (1S76) I M ad.,89,108, ll5 , 117. (0) [1910] K.B., 165, 179.

C7) (19U )2l M L.J., Gil (P.O.) ; 8,0. t'19U] A.G., 381.
(8) (1890) 24 Q.B.D., 371, 375. (9) 11920J 3 K.B., 275.

(10)[1891]A .0.,173.
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CHisf tlie High Court also in its revisional jurisdiction: Ghappan v. 
sioneTof MotcUn Kuifi{l) wliioli follows Nilmoni Singh Deo v. Taranath 

In c o m e -ta x  Muherjee{'l). Section 50 of tlie Specilic Relief Act abc.lialied th© 
N’orth old writ of inaBdamus, for wliicli seciiion 45 is a substitute. The 

G o ld  MfwEs 0̂*-̂  mandartius was issued by tlie Supreme Courfc but
Lm jg ijy High Court. Tiiia does not concern revenue ”

directly, or im'mediately within the meaning' of section 106; 
Venkata Runga Pillay v. E. I. Co.{S), Hari Bmiji v. The Secre
tary o f State for India(4).

The right is conferred, hy section 51 and the remedy is by 
section 45, Specific Reliei' A ct; compare words “  raay ”  and 
"  shall”  in section 5L Section 131 (3) of Government of India 
Act empowers a repeal or modification of section 106.

A. Krishnaswami Ayyar {amicua mriae) for a similar asaessee 
— Any point that arises the facts of a particular caBe'’must be
referred to the High Court because it is relevant and therefore 

necessjiry”  for the decision of the case. The Board is not a 
Court of coBStvuctioii, for then the prorision for reference to the 
High Court will he iinnecesgary ; Boa.nl of .Education v*. Bice(^>), 
Best V. Board of Bducatio^-{^), Mdhourue Tramvjay and 
Omnibm Co. v. Flfzroy Corporation(l) and The Qmen r. Botehr 
(8). ‘ ^Necessary’ ' in section 61 docs not mean necessary ”  in 
the Board’s opinion but necessary for the diMposal of tlie 
case *. R. v. Cotham{%)  ̂ Ee® v. l^iepney Oorporation(lO), The 
Queen v. Vestry of St. Pencras{ll), Julius v. Lord Bishop o f  
Oseford{l2) does not touch the point.

Unnecessary ”  in chmge (2) means does not arise in the 
case see Be.g v. Mayor and Corporation o f N'ewcmtle-on- 
%fte(13), as to limited discretions.

“  Frivolous ”  means abusive of the process of Court; Young 
V . SoUoway{l4:), Bynon v. AUorn(^y-QemTal{lft) and Attorney- 
General V. North Metropolitan Tramways Gonpmy{]Q), The 
jurisdiction of High Court which is invoiced under section 106 is
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not ‘^ o r ig in a lb u t appellate or supplementalj see 3Iahafaja, OHiEt' 
Birendrakishor Manikya Sahadur v. Secretary of Siate for India 8,oneh op 
(1). See section 106 (2) and articles 11 and 12 of Letters Patent Incoaib-tax 
as to the various jurisdictionB of the High Court. This is like Kobth 
a reference under the Stamp Act, section 57 j otherwise section 
57 would have to be held as repealoci by  section. 106, Section 
106 (2) is an exception to section 106 (1) which, refers to sections
11 and 12 of the Letters Patent.

G. P. Bamaswami Ayyar in reply — Section 106 is not re
pealed either expressly or by necessary implication. Section 
106 (1) last portion preserves to the High Court all the jurisdic
tion of the Supreme Court, which was purely ‘̂ originnl and 
never appellate; last portion of section 106 is not considered in 
Maharaja- Birendra Kishor Manichya Bahadur v. Secretary o f  
Staie{l). “  Satisfied ”  in section 51 means satisfied ’•’ accord
ing to the B,)ard and not according to the Court: see H uh  v.
Bameswar Malia(2)^ StocUon and Darlington Railway Company v.
BTOvcn{B), Harward v. Guardians o f  the poor o f the Hackney 
Union and Frost Beluving Offî cer{4e), WiUeinfion v. Su.lL eie.̂  Rail
way and Doch Gompany{b), and Jones v. Bobson{6). “  Necessary^’ 
in section 51 means necessary in the opinion oi:‘ the Board ; for 
that relates to the previous words therein, viz., “  when a question 
has arisen.’  ̂ Frivolous ”  means petby.’  ̂ trivial/’ paltry/'
'^trumpery ”  or ‘̂‘ futile.'”  “  Necessary means “  indispensable."

W alliSj O.J.— Thia is an Appeal from aa order passed by Wamis, O.J, 
E umabaswami Sastbi, J., under section 45 o f the Specific Relief 
Act directing the Chief Commissioner of laoome-tax to make a 
reference to the High Court under section 51 of the Indian 
Income-tax Act^ 1918  ̂ and raises questions of importance as to 
the jurisdiction of the High Court to make such an order.
The case has been very fully argued before us by the learned 
Advocate-General for the appellant^ by Mr. Aiiigar for the 
respondent, and we also heard Mr. A. Krishnaswami Ayyar 
for other persons who have applications of a similar nature 
pending.

The powers conferred on a High Court by seotio.n 45 of the 
Specific Relief Act are in lieu of the power to issue the writ of
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OtiiEF mandamus inlierited from the Supreme Courfi wlixcli is taken
CoMMia- -jjy section 50; and clause (h) of the proviso makes it

INOOM1!.T̂ S dear tliat the Sfiction does not authorise the maldug of 
Nokxh “ wliicli is otherwise expressly excluded by any law

Anantapbe foj, liimc being in force.”
The Advooate-GeneraJrContended that the order under appeal

W A f~ 0  J. is excluded, by section 100 of the Grovermuent of India Act, 1915  ̂
and also relied on the provisiona of section 62 of tiie Indian 
Income-tax Act whicli apparently weifo not brought to tlio notice 
oi; the learned Judge. The OoTemment of India A ct is a con
s o l id a t in g  statute which in section 106 lias rc-onacted the prohi
bition which was expressly imposed upon the Supremo Court of 
Bengal in 1780, after the well-known contiioti with Warren 
Hasting’ ,̂ and was applied by reference to the Biiproine Courts 
o£ Madras and Bombay when they were erected in the early part 
of the last contury. The prohibition as contained in Bectiom 8 
of the East India Company Aofĉ  1780, was in the following terms ;

"‘ •Tho said Sixpreme Court shall not. ha,ye or exercise any juris
diction in any matter ooucorniug the I'eyeniie or conccrniag any 
act or acta ordered or douo in the col lection thereof according to 
the usage- and practice oi' the couatiy or the regulations of the 
Governor-General in Council,’*
and a very wide construction was put upon the section by 
the Privy Oouncil in 8'[mm>r v. Juddoio{l), This prohibifcioE 
never applied to the Company’ s Courts and when the Supreme 
Court and the Sadder Courts were superseded by the High 
Courts under the Act of 1861 and the ijefeters Patent issued 
pursuant thareto, a queation arose in Collector of Bea Vustoms ?, 
P. Ghithamharami;^) as to whether the prohibition still attached 
to the High Court in the exercise of the original Jurisdiction 
conferred upon it. C.J., thoû ĥfe i(] did, Innes and
Keenah, 33,, thought it did not, though for dilferont reasons. 
The framers of the Goyerumeiit of India Aotj 1915  ̂ wore 
obviously of the same opinion as MomaN; CJ.„ as they treated 
the prohibition, as still in force and re-enacted it in section 106 
of the-GoveruQjent of India Act 0,3 follows ;

“ The High Courts have not and may not exerciso any original 
Jurisdiotiqn in any matter concerning the revenue or concemlog any
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Act ordered or done in the collection tliereof according to the usag'Q Gexeb
and practice of the coiintry or tlie law for tlie time beina: ia force.” Oommis-

 ̂ ■' *=> s ig n e r  oy
The only difference ia that wtereas tlie Act of 1780 said that Imcome-Tas 

tlie Supreme Court should not have or exercise any jurisdiction, nobte 
the new,Act says the High Oourb has not and may not eTercise 
any original jarisdiction in any matter  ̂couoerniBg- the revenue. Minbs,

Now, the issuing of the writ of mandamus to secure the — *
performance of a public duty where no adequate remedy existed 
hy action or otherwise waŝ  it seems to me, clearly an exercise 
of original jurisdiction. It was a proceeding originating in 
the Court issuing it, and might be directed in a proper case 
to any class of public officer, executive or judicial. It must 
also be regarded as having been within the original jurisdiction 
of the Supreme Court because that Court had no appellate juris- 
diction. Similarly, I  think that the substituted jurisdiction to 
issue orders under section 45 of the Specific Relief Act is 
original jurisdiction. It may in terms be directed to any 
person holding a public office, and to any corporation, as well as 
to any inferior Court o f  Judicature. The nature of. the jnrisdic- 
tion exercised is the same in each case, and must, in my opinion, 
be considered an exercise of original jurisdiction. I f  this be 
so, I am unable with great respect to agree with the learned 
Judge that in making the order prayed for, we should not be 
exercising original jurisdiction "  in a matter concerning the 
reTBuue.^  ̂ The case appears to me to come within the plain 
meaning of the section and this was not very seriously disputed.
The learned Judge has referred to some observations of Sir 
Thomas Strange in Venkata Runga PiUai v. B.I. Go.{l), but his 
attention does not appear to have been called to the very wide 
interpretation put upon the section by the Privy Council in 
Spooner Y- Juddow{2).

As already observed, the effect of the proviso to section 45 
■was to leave old statutory restrictions in full force. This, 
however, was not one of the statutory provisions which the 
Indian Legislature was prohibited from altering under the 
Indian Councils Act, 1861, and section 131 (3) of the G-ovem- 
ment of India Act, 1915, and the fifth schedule thereto, expressly 
recognizes the power of the Indian Legislature to repeal or alter

(1) (1803) 1 Strange, 158. (2) (1850) 4 K.XX, 858,

m  ■
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Chiss the provisions of seofcion 106. Now, these provisions have heen 
OoMMis. gQQjQ extent altered by section 51 of the Indian Income-taxSIONilB OF

Ikcome-Tak 1918j which obviously confers jurisdiotion on the High Court
NoBTH to proceed on a reference from a revenue authority under the

pro’visions of the section. That section not only enables the
Mines, Revenue authority to make a reference to the High Court but 

Ltd, ,
—  requires it to do so unless it is satisfied that the application is

Witus, O.T. or that the reference is unnecessary/"
The question then is whether we have any iuriHdiction to 

issue any order to the Chief Revenue Authority under sectiou 
45 of the Specific Belief Act with a view to enforcing the due 
discharge of the duty imposed upon it by the scction, and in 
dealing with this qaestion we have to consider, not only section 
106 of the Government of India Act hut also the provision of 
section 52 of the Income-tax Act itself, which providcH that no 
prosecution, suit or other proceeding shall lie against any Govern
ment officer for anything in good faith done or intended 
to be done under^this Act. That an application for an order 
under section 46 of the Specific Relief Act against the Chief 
Eevenue ofiicer is a proceeding against him within the meaning 
of the section appears to be settled by the high authority of 
Bowin and Kay, L.JJ., in In Be Onward Stdkling Society (I),  
where an application against a liquidator of a company directing 
him to register shares was held to be within the prohibition in 
section 87 of the Companies’ Act against proceeding with any 

suit, action or other proceeding against the company. Lord 
Justice Bowbk said;

“ The question whether a proceading under aocfcion 35 is a 
proceeding against the company appears to me to admit of hut one 
answer, viz., that ifc is. That section gives a suTnmary mode of 
epforcing rights which might have -been prosecuted by a suit in 
chancery or possibly hy an action for a mtindamus at common law, 
It would bo impossible to say that if the circuitious proceeding 
would have beein a procoGtling againat the company, that the com
pendious one is not so also,”

K aYj L.J.j also uses language showing that he regarded an 
application for a mandamuB as a proceeding against the 
company. Consequently, independently of section 106 of the

m  THE INDIAF LAW BEPOBTB [VOL. XHV
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(3'overnment of India Act, section 52 of lliQ Income-tax Act Chief 
prohibits among other things any application against the Chief 
Eevenae Authority under section 45 of the Specific Relief Act Incohj-Tax 
in respect of "  anything done by him in good faith.”  That Noith

the words “  anything done ”  in an Act of this kind include also Qotn
anything omitted to be done is also well settled: See JolUffa v.
Wallasey Local Board{l) and The Queen v. WilUam8{2) and the -----
provision in section 3 (2) of the General Clauses Act, 1897,
that “  77-ords which refer to acts done extend also to illegal
omisaiona/^

There is no suggestion of any want of good faith on the part 
of the Chief Revenue Commissioner in the present case, and 
therefore the present proceeding is, in my opinion, prohibited by 
the express terms of section 52 of the Act itself. The effect of 
section 52 is to extend to subordinate Courts and to the High 
Court in the exercise of its appellate jurisdiction the prohibition 
imposed upon the High Court in the exercise of its original 
jurisdiction by section 106 of the Government of India Act as 
regards acts done by the revenue authority in good faith.
Further, as at present advised, I am not satisfied that there are 
any sufficient grounds for holding that the effect of section 51 is 
to partially repeal section 106 even to the limited extent of 
allowing the High Court to exercise original jurisdiction when 
there are allegations of bad faith. It is, however, unnecessary to 
decide this question.

Much argument has been addressed to us as to the nature of 
the duty imposed on the Chief Revenue Authority and as to the 
meaning of the words frivolous ”  and unnecessary.”  In parti
cular it has been argued thait unless he is satisfied that the applica
tion is frivolous he is bound to make the reference unless the point 
in hie opinion either does not arise or has already been decided.
The ordinary legal meaning of the word “  necessary ”  as appears 
from Stroud's Judicial Dictionary is reasonably required for 
the disposal of the case/’ and I  am not satisfied that it wa,s 
intended to use the word in the section in any more restricted 
sense. In England, the agselsee can ordinarily claim to have 
a case stated as of right, but 5 and 6 Geo. V, Ch. 89, section 
42, dealing with the excess profits tax, provides that the
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CHiisr Oommissioners unless tlioy are of opinion that tlio application 
M o^oF  frivoloiis or vexatious or relates to a  matter alroady docided by 

Ikcom e-Tax Bowd of Rofevees^’ sliall xefer tlie oaso to a Board. I  tliink
V,

Noeth it is very likely tliat this part of section 51 was inodollecl on tliat 
section^ and tliat the legislatiiro sabstifcuted tlio word rieceBSury 
with tli0 intention of giving the Bovonao Authority a 'widor

—  discretion.
’ ’ ' As regards this particular caaej I  will only say that while the 

Coramissionor has rightly based his decision on the langnago o f  

the Indian sectionj which differs materially from tlio c('rrespon,d» 
ing section ol the English Acfĉ  he has fallen into orror in 
supposing that in Im c m h a n d i  v .  M u t s a d d i { l )  the Privy Ooniicil 
deprecated the practice of xeferring to English dociaions which 
are the basis of so much of our law in India. Tho decisions in 
question were American decisions and were correctly described 
as foreign_, an adjective which is inapplicable and wonld certainly 
not have been applied, by the Privy Council to the decisions of 
the English Courts. As regards income-tax,, the Indian. Act 
generally followa the lines of the Englii^h Act, and whore the 
proviaiona are similar English decisions arc the best guide to 
their meaning. The Revenue authority no doubt may not 
always find it easy to apply them, and that is one reason why 
the Act empowers and req^mres it to make a reference to the 
H igh Court in appropriate cases. The Appeal must be allowed 
and the application dismissed with coats throughout.

O ldtield, J .— I agree with the judgment ju st delivered and 
as regards the application of section lOG, Government of India 
Act, 1915, have nothing to add.

The alternative ground, on which the judgment under Appeal 
has been supported, is that under section 51 (1), Act V II of 1918, 
the making of the reference asked for is in tho words of the 
proviso to section 45, Specific Relief Act, clearly incumbent ”  
on the Chief Revenue A.athority, against whom an order under 
the latter section is claimed; and it is thus necessary to consider 
the wording of the former closely, since it- is on it and not on 
any general rule, as to the duties imposed by other statutes in 
different or wider terms on,public officers or pu’blic or associat
ed bodies that our conclusion must rest; so far moreover as the
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numerous well-known cages which Have been laid before us, cuiBjr 
require adherence to iho principles of natural justice and an of

ionesti exerciso of the discretion conferred, whatever the nature I n c o m e -T a x

of the duty to be performed or the procedure to be employed, Noara
they are not in point, because their requirements were clearly 
fulfijled in the present case^ the Commissioner of Income-tax^ the 
authority concerned, ha’̂ îug, as his order shows, lieard counsel ——
and haying dealt adequately with tlie English decisions relied on.

It accordingly is not material that after distinguishing those 
decisions, he, farther, in order to fortify his position, relied on 
the reference to foreign decisions in the judgment of the Judi
cial Committee in Immibandi v. Mutsaddi{l), as justifying a 
general refusal to follow those of the English Courts. In doing so 
he was perhaps influenced by the interpretation placed on that 
reference in one of the judgments in Sseni Nadan v. Mutlm- 
samy PiUai{2), But in view of the context and of the practice of 
the Judicial Committee I agree that the word “  foreign^’ cannot 
have been used by it in the sense proposed a®.d that the deci
sions of English. Courts must, subject to all necessary esceptions, 
continue to afford guidance in India. In particular, where, as in 
the present case  ̂ a new statute expressed in exactor language, 
and it would appear administered in a stricter manner, than the 
former law is in question, the assistance a:ffiorded by English 
authorities on the construction of what are due allowances 
made for diSerenfc wording and local conditions iii many 
respects similar statutes, cannot safely be rejected; and further, 
as in cases in which, a reference to this Court is found necessary 
that asaiatance will presumably be accepted here, the same 
foundation must be adopted for our decisions and those of the 
revenue authorities, if a consistent system of income-tax admi
nistration is to be reached.

To return to the section, decisions directly relevant to its 
construction haye not been cited j and their absence is natural 
because the right conferred by it on tbe assessee corresponds 
with nothing in the previous Indian Income-tax A ct and there 
iSj so far as we have been shown, no provision in any other 
statute in the same or equiralent terms by which, any similar 
duty is imposed. W e have therefore in the absence of anything
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OHiEf to modify, anything to alter, anything to qualify the laiigmigQ to
OoMMis- construe it in its ordinary and natural senBe— vidG Veslry o f  St.

RIO NUB OK .
I n c o m k - T a k  J o h n  Emwpstead v. Gotton{l)', n u d  the construction proposed

IToeth before us by the assaaaoe aoems to 1)0 inco:n,yi8tent with onr
doing so. The material part of section 51 (1) runs :

Minks, “ The Chief Revenue authoriiy shall refer asiy quoBlioiv on the
application of the EisseBsee ®anl0SB it ifl safcisfied thiit the jipplication 

OLDffiEtD, J. frivolous or that a reference is unnocoBsar}' ” ;
and it is with the latter alternativo that we aro dirootly coti" 
cerned. For the assessee before ns contends that “  nnnocoasaxy ”  
means only unrelated to any iasiio arising necessarily in tho 
COUTC0 of assessment ”  and that the Court ia to determine 
whether the issue in question is o f that nafcuro. There are two 
fundamental ohjootions to this which I  think aro valid ; firstly, 
thati it refuses effoct to the requirement that tho Rovenuo 
authority shall he satisfied^ Buhatituting as the tost of tho necessity 
for the reference that thia Court shall be so ; and wsocondly, that it 
restricts the meaning of ‘ ‘ uunccesHary inconsistently with 
the ordinary use df the word. On tho first of these, there is no 
reason for assuming that, frivolous applications excepted^ this 
Court has been given unrestricted jurisdiction, where previously 
it had none ; oa the second, it  is the reference not the dotermina- 
tiofl o f  the question referred which is deacrihod as unnecesaary, 
and there is no reason for excluding from the class of questions 
under oontemplation those which the Eovenue authority in fact 
does determine unaided. Shortly, the assessee’ a argument 
would be justified if the section simply made a reference obliga
tory, unless it were unnecessary ; and it could, if that had been 
the intention, have easily been word.ed in that way with a 
provision for an absolute right to appeal or to have a case stated. 
On the other hand if  we leave to the Revenue authority which 
is entrusted with the assessment the duty o f d.eciding whether 
and to what extent it requires assistance in making it, we give 
full effect to each part of the language em ployed. A cceptin g  
the latter alternative, I concur in allowing the A ppeal and in 
the ord^r proposed.

Solicitors Messrs. Grant and Greatorex for  ap p ellan t;
Solicitors Messrs, BrigMwell and Moresby for respondent:
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