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PARASURAMA (1) that it be declarved that the plaint Jands belong to the
UD;““ templo and are held by defendants Nos. 4 and 5 as archakas of

TRIROMAL  the temple, and
Row Samin,

— (2) that the permmnent lease granted in favour of the
ig‘f;v‘?_ father of the defendants Nos. 1 to 8 is mot hinding on the

tample,
The parties will bear their respective costa throughout.

Napigg, T, Narieg, J—T1 agree.
K.R.

APPRELLATE CIVIT.
Before Mr, Justice Spencer and Mr. Justice Ramesam.

1921, SABAPATHY PATHAN (Puarvrier) AppRLLANT,
January 27,

Pe—— i, St

V.

PERUMAL PADAYACHT avo axoraer (Derewpaves),
RrsronpmNTs.*

Qsvil Procedure Code (Aet ¥ of 1008), 0, XXTFT, v. 9, and O, XVIIT, r. 18~Commis-
aton for local investigatfon—Parsonal dnspection by Judye—Old Code (dct
XIV of 1882), ane, 302~ Alteration in languaga, effect of

Under Ordor XXV, rule 0, read with Order XVIIT, mlo 18, of the Qivil
Procaduta Code, o Judge hus power to make a locsl investigntion in person in
any cagé in which he sees fit fo de so orha ean imsuc a commission for loeal
investigation if he thinks fit, irvespeciive of the questinn whether it is con-
venient for himself to conduot the investigation in person,

The Privy Couneil in Kessowji Issur v. G.I P, Railwey Company, (1907)
LLR., 81 Bom,, 881 (P.0.), does uot lay down that Jndges shounld under no
ciroumstances hold an ingpection of tho site in disputo but only ohjects to
opinions being formed uwpon an ingpeetion made under eonditions quite
ditferont from thosn which were malorinl to the quostion at issne nb the trial.

Srcowp Appran against the deoree of A, Nuamavawa Pawrury
Garu, Subordinate Judge of Mayavaram, in Appeal Snit No. 16 of
1919, preferred against the decres of Gururasa Rso, District
Munsif of Mayavaram, in Original Snit No. 221 of 1918,

Thia Second Appeal arises out of o suit fora declaration that
the smit site belonged to the plaintiff, and for an injunction re-
straining the defendants from entering upon the site or opening
a window in his wall so as toaffect the plaintiff’s right to privacy.

* Becond Appeal Wo. 1111 of 1920,
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The District Muusif found the title to and possession of the
site in favonr of the plaintiff and passed a decree for
a declaration and an injunction against the defendants. The
District Munsif had appointed a commissioner to make a local
investigation and to report on the results of his investigation.
The defendants preferred anu Appeal and the lower Appellate
Conrt admitted in evidence certain paimash registers ten-
dered by the defendants only before that Court; and the
Subordinate Judge who heard the Appeal made a personal in-
spection of the place and came to the conclusion thut the defend-
ants were the owners of the dispubed site and, reversing the
decres, dismissed the suit. The Subordinate Judge observed,
a8 to his local inspection as follows .

“ 1 inspected the site in dispute and I have uno doubt that the
site belongs to the shops (of the defendaunis) and not to the plain-
tiff. Therc was no necessity for me to examine anybody present
ab the time of inspection by me and to note the points observed

thers, becanse all the points required were alveady noted by the
Commissioner in his report.”

The plaintift preferred this Second Appeal
8. Muttayya Mudaliyar for appellant.
K. Bashyam Ayyangar for respondents,

The Court delivered the following JUDGMENT :—

We are not satisfied thab the learned Subordinate Judge
acted irregularly either in adwitting additional evidence in
appeal Or in inspecting the site. The Judge gave substantial
reasons for admitting additional evidence in the shape of pubhc
records. v
Rai Kishori Qhose v. Kumudine Kanta Ghose(1), dvont Lal
© Sahu v. Gokul Sahu(2) and Dawarka Prasad v- Makhu Lal(3)
have been quoted In support of the argument that it is illegal
for a Court in person to hold a local inguiry,

The two latter are judgments of single Judgesand-in all
these cases the decisions are based on the omission from QOrder
XXVI, rule 9, of tho Code of Civil Procedure, of the words that
occurred in section 392 of the Old Code, which provided for the
issne of a commission for alocal investigation ouly in cases
where it could not be conveniently conducted by the Judge in

(1) (1912) 14 L0, §77. S (2) (1916) 3% 1.0, 844,
(#) (101%) B2 1.0, 241, ‘
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person, Two of the learned Judges relied also on tho English
practice in such matters. In India we must be guided by our
own Civil Procedure Code on matters of procedure which are
specifically provided for.

There is ulso a case of this Court, Syed Ahamad Sahib v,
The Magnesite Syndicate, Ltd. (1), which procecds on the assump-
tion that the change of language in Order XXVI, rule 9,
signified a prohibition of inspections being conducted by Judges
in person., ’

We do not think that it has that significance.

The effect of the alteration in the language secms only to be
that the issue of conmimissiong is not restricted to cases whare
the Judgo is unable couveniently to make the investigation
himself. As the rule now stands, a Judge may issue a com-
mission in any case where he deewms it fit to do so, irrespective
of his own convenience,

Innone of the above decisions has any account been taken
of tho newly enacted provision in Order XVIII, rule 18, which
deelares:

“ The Court may at any stage of u suit inspect any property
or thing concerning which any quostion may ariso,”

This rule suggests that tho legislature desived to encourage
vatber than to prohibit the elucidation of the truth by means of
personal inspections mado by Judges. ‘

The Privy Council decision, Kessowji Issuwr v. G.LP.
Railway Company (2) has very often been quoted as meaning that
Judges should under no circumstances hold an inspection of the
site in dispute, bub if the decision is carefully studied ib appears
that the objection to the procedure adopted in that case was
mainly to opinions being formned upon an inspection mude under
conditions quite different from those which wore material to the
guestion ab issue at the trial,

In the present case no such objection can be advanced. The
uge made by the learnod Judge of what he observed ab his in-
spection was to verify and confirm what the commissioner had
already noted in his report. By so doing it cannot be urged
that either side was prejudiced.

The Second Appeal fails and is dismissed with costs.

KR,

(1) (1916) 28 M.L.J., 598, (2) (1907) LL.R., 81 Boin., 331 (P.C.).




